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INDIAN CODIFICATION. 


HE general introduction to Mr. Whitley Stokes’ admirable 
edition of the Anglo-Indian Codes, of which the first volume 
was published in 1887, contains the following passage! :— 

‘From causes that must not be here stated ... nothing has for 
the last four years been done to codify the law of India, except the 
preparation (in England) of a bill dealing with actionable wrongs, 
and (in India) of a bill to extend the operation of the European 
Minors Act. To all appearance, the Indian Government has at 
last yielded to influences resembling those which in India pigeon- 
holed the Penal Code for more than twenty years. and which here 
in England deprive the nation of the priceless boon of a body of 
substantive law not only wise, but clear, compact, and easily 
ascertainable.’ 

Later on, in his special introduction to the Penal Code, Mr. 
Stokes remarks, incidentally, that, ‘ with the exception of actionable 
wrongs, every important branch of the substantive Civil Law has 
been codified in India *.’ 

It may occur to some that the pessimistic tone of the first 
quotation is not wholly consistent with the optimistic tone of the 
second. Put as the former passage casts a severe reflection on the 
inaction of the Government of India during my period of office, it 
may be worth while to examine the justice of the charge thus 
brought. I propose to do so by reviewing brietly the history of 
codification in India, and shewing what has been done, how it has 
been done, and what remains to be done. 

‘The scheme of giving to British India a complete and definite 
system of law probably originated, says Mr. Whitley Stokes, ‘ in 
a correspondence which took place about 1829 between Sir 


' p. xx. * Anglo-Indian Codes, p. 72 
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Charles Metealfe and the judges of Bengal'’ It was adopted by 
Parliament on the renewal of the Indian Charter in 1833. The 
Charter Act of 1833 * provided for the appointment by the Governor 
General in Council of a Law Commission to enquire into the 
jurisdiction, powers, and rules of the existing Courts of Justice and 
Police establishments, and into the nature and operation of all laws 
prevailing in any part of British India; and to make reports 
thereon, and suggest alterations; due regard being had to the 
distinction of castes, difference of religion, and the manners and 
opinions prevailing among different races and in different parts of 
the said territories. 

In pursuance of the powers thus conferred, the first Indian 
Law Commission was appointed in the year 1834. It consisted 
originally of Macaulay, who was the first Legislative Councillor, 
and of three Civil Servants of the Company—one from each 
Presidency. After about two years this Commission published 
Macaulay's draft of the Indian Penal Code, which was subsequently 
revised by Mr. Drinkwater Bethune, Sir Barnes Peacock and 
others, and did not become law until 1860, long after the first 
Indian Law Commission had ceased to exist. The Commission 
seems to have lost much of its vitality after Macaulay’s departure 
from India. It lingered on for many years, published periodically 
bulky volumes of reports, but did not succeed in effecting, or in 
inducing the Government to effect, any measure of codification, 
and was finally allowed to expire. The last of the Indian Charter 
Acts, that of 1853 (16 & 17 Viet. ¢. 95), refers to the labours of 
the Commissioners by reciting that they ‘ have in a series of reports 
recommended extensive alterations in the judicial establishment, 
judicial procedure, and laws, established and in force in India, and 
have set forth in detail the provisions which they have proposed 
to be established by law for giving effect to certain of their re- 
commendations, and such reports have been transmitted from time 
to time to the Court of Directors, but on the greater part of such 
reports and recommendations no final decision has been had.’ 

Accordingly the Act of 1853 provided for the appointment of a 
new Commission, which was instructed to make a diligent and full 
inquiry into, and to examine and consider, the recommendations 
of the previous Commissioners and the enactments proposed by 
them for the reform of the judicial establishments, judicial pro- 
cedure and laws of India, and such other matters in relation to the 
reform of the said judicial establishments, judicial procedure and 
laws as might, by or with the sanction of the Commissioners for 
the affairs of India, be referred to them for their consideration. 


* Anglo-Indian Codes, p. x. 73&4W. IV. c. 8&5, s. 53. 
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This second Commission was appointed on the gth of November, 
1853. It consisted of eight members, including Sir John (afterwards 
Lord) Romilly, Sir John Jervis, Sir Edward Ryan, and Mr. 
Robert Lowe, now Lord Sherbrooke. At the time of their appoint- 
ment the intention of amalgamating the Queen’s and Company's 
Courts in the Presidency towns of India (known as the Supreme 
and Sudder Courts) had already been announced to Parliament, 
and the Commissioners were instructed to address themselves, in 
the first instance, to the consideration of the preliminary measures 
necessary for this purpose, in particular to the preparation of a 
simple and uniform code of procedure !. 

The Commissioners sat in London till the middle of 1856 and 
presented four reports, in which they submitted a plan for the 
amalgamation of the Supreme and Sudder Courts, and a uniform 
Code of Civil and Criminal Procedure, applicable both to the High 
Courts formed by that amalgamation, and to the inferior Courts of 
British India. They also adverted to the wants of India in respect 
of substantive civil law, and they submitted their views as to the 
best mode of supplying those wants. 

The recommendations of these Commissioners resulted in im- 
portant legislation both in Parliament and in the Legislative 
Council of India. Macaulay’s Penal Code was taken up and 
revised, and was passed into law in 1860. A Code of Civil Pro- 
cedure was passed in 1859 and a Code of Criminal Procedure in 
1861. By the Act of Parliament of 1861, ‘for establishing High 
Courts of Judicature in India’ (24 & 25 Vict. ¢. 104), the old 
Supreme and Sudder Courts at Calcutta, Madras, and Pombay were 
amalgamated into the present Chartered High Courts and provision 
was made for establishing another High Court in the North West 
Provinces*. Thus by 1861 India had acquired a Penal Code 
and Codes of Civil and Criminal Procedure. The Procedure Codes 
were doubtless rough and capable of much improvement, but they 
constituted an enormous advance on the chaotic and incomplete 
regulations by which they had been preceded. 

On the 2nd of December, 1861, a third Indian Law Commission 
was constituted, consisting in the first instance of Lord Romilly, 
Sir William Erle, Sir Edward Ryan, Mr. Robert Lowe (Lord 
Sherbrooke), the late Mr. Justice Willes, and Mr. Macleod. On the 
retirement of Lord Chief Justice Erle and Mr. Justice Willes their 
places were taken by Mr. W. M. James (afterwards Lord Justice 

' Letter from Board of Commissioners for affairs of India to India Law Commission, 
dated 30th November, 1853. 
? It will be remembered that in the meantime the Government of India had been 


transferred to the Crown by the Act of 1858 (21 & 22 Vict. c. 106), and the Indian 
Legislative Councils had been remodelled by an Act of 1861 (24 & 25 Vict. c. 67). 
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James), and Mr. John Henderson, and on the death of Mr. 
Henderson he was suceeeded by Mr. Lush, afterwards Lord Justice 
Lush. The instructions of the Commissioners were to prepare, in 
accordance with the recommendation of the earlier Commissions, a 
body of substantive law for India, and to consider such other 
matters in relation to the reform of the laws of India as might be 
referred to them by the Secretary of State. 

The Commissioners ‘presented their first report on the 23rd of 
June 1863, and submitted by it a draft law of succession and 
inheritance applicable to various persons not professing the Hindu 
or the Mohammedan religion. By this time Sir Henry Maine 
(then Mr. Maine) had become Law Member of the Governor 
General's Council ', and the Bill framed by the Commissioners was 
earried through the Council by him, and became law under the title 
of the Indian Succession Act 1865 (Act X of 1865). 

By their second report, dated 8th July 1866, the Commissioners 
submitted rules of law which they had prepared on the subject of 
contracts in general ; of the sale of moveable property ; of indemnity 
and guarantee; of bailments; of agency ; and of partnership. 

By their third report, dated 24th July 1867, the Commissioners 
submitted rules of law on the subject of promissory notes, bills of 
exchange, and cheques. The fifth * report comprised rules of law 
on the subject of evidence, and was presented on the 3rd August, 
1868. The sixth report, dated 28th May 1870, submitted a body 
of law designed to bring the rules which regulate the trans- 
mission of property between living persons into harmony with the 
rules affecting its devolution on death. A seventh report, dated 
rith June 1870, related to the revision of the Code of Criminal 
Procedure. 

In the meantime considerable friction had arisen between the 
Law Commissioners and the Government of India. The Succession 
Bill appears to have passed through the Indian Legislative Council 
without very serious difficulty. Possibly the fact that it did not 
apply to Hindus or Mohammedans or to Europeans domiciled out 
of India, and that the classes thus exempted from its operation 
included the bulk of those to whom a succession law would be a 
matter of practical interest, may have had something to do with the 
small amount of opposition which the measure encountered. But 
the Contract Bill touched much more closely the trading classes, 
both European and native, and had a more chequered fate. In the 


* He took his seat towards the end of 1862, and retired at the end of 1869, being 
succeeded by Sir James Stephen (then Mr. FitzJ ames Stephen), 

? The fourth report, dated 18th December 1867, was written in answer to the 
Secretary of State with reference to certain objections which had been made to the 
second report. 
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statement of objects and reasons by which it was accompanied on 
its introduction into the Legislative Council in 1867 it was described 
as ‘a body of contract law which leaves nothing to be desired, in 
point of simplicity and comprehensiveness, in respect of the 
essential equity of its provisions, and in respect of the perspicuity 
with which those provisions are set forth.’ But in spite of these 
laudatory remarks the Select Committee to which the Bill was 
referred ventured to criticise and modify the proposals of the 
Commissioners with a freedom which that learned body resented. 
The controversy raged principally round a clause which provided 
in effect that a purchaser acting in good faith, and in the absence 
of suspicious circumstances, might acquire a good title from any 
person in possession of goods, in other words, that every place in 
India should be a market overt?. The Select Committee objected 
to this clause, the ground of objection being substantially that the 
provision would make British India an asylum for cattle stealers 
from the Native States. The Duke of Argyll, then Secretary of 
State for India, sided with the Commissioners, and expressed his 
views in terms which were objected to by the Government of 
India as derogatory to the independence of the Indian Legislature, 
and thus a difference of opinion about a technical point of law was 
elevated to the dignity of a grave constitutional controversy. 

The attitude of mind of the English Law Commissioners may be 
inferred from the concluding paragraphs of a letter which they 
addressed to the Duke of Argyll on the 2nd of July 1870. After 
referring to the series of reports submitted by them they say, 

‘No legislation founded on the recommendations of the Commis- 
sioners contained in the reports of 1866, 1867 or 1868 has yet 
taken place, and. so far as we have any information, there is no 
prospect of any such legislation. 

‘The Commissioners felt themselves called upon nearly a year 
and a-half ago to invite your Grace's attention to the manner in 
which their reports had been dealt with, as shown by papers which 
were officially communicated to them. They subsequently had 
reason to believe that, in consequence of instructions given by 
your Grace, a more satisfactory course would be followed in India. 
These expectations have not been realized; and three bodies of 
law which relate to very important subjects, which cost the Com- 
mission much time and labour, and which have been in the hands 
of Government for four, three and two years respectively, still 


remain a dead letter. 

‘Whatever may be the cause of this continued inaction, its 
existence defeats the hope which we entertained that we were laying 
the foundation of a system which, when completed, would be 


1 This was clause 75 in the Bill as introduced. The corresponding section in the Act 
as passed appears to be s. 108. 
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alike honourable to the English Government and beneficial to the 
people of India. 

‘We therefore respectfully request that your Grace will, by 
accepting our resignation of office, release us from the position in 
which we are now placed.’ 

This letter is signed by Edward Ryan, Robert Lowe, Robert 
Lush, and W. M. James. 

The Duke endeavoured to soothe the ruffled feelings of the 
Commissioners, but in vain. They declined to withdraw their 
resignation, and they wound up their last communication to the 
Secretary of State by saying, 

‘We must repeat that no information which has reached the 
Commissioners does in our opinion explain the inaction of the 
legislature to which we adverted in our former letter, and which 
we have been obliged to consider as systematic and persistent.’ 

It will be remembered that the Law Member of the Government 
of India during the greater part of this period of ‘ continued,’ 
‘systematic’ and ‘persistent inaction’ was no less eminent a 
person, and no less sincere an advocate of codification, than Sir 
Henry Maine. 

Thus expired in a huff the third of the Indian Law Commissions. 
The Indian Government were allowed to take their own course 
with the Contract Bill, which rather less than two years after- 
wards, and just before the expiration of Sir James Stephen’s tenure 
of office, became law as Act IX of 1872. 

Sir James Stephen's short term of office was a period of great 
legislative activity, especially in the direction of codifying measures. 
An Act prescribing rules for the limitation of suits (IX of 1871) 
was passed in 1871. The Evidence Bill was introduced and became 
law as Act I of 1872. The Criminal Procedure Code was revised and 
re-enacted with extensive alterations. And finally the Contract Act 
was passed on the eve of Sir James Stephen's departure from India. 

On the gth of April, 1872, Sir James Stephen, in moving the 
final stage of this Bill, took the opportunity of reviewing the work 
which had been done up to that date in the policy of codification 
initiated forty years before, and of expressing his opinion as to how 
much more legislation of the same character would be required 
before the codification of the law of British India could be said to 
be complete. 

With reference to codification, he divided the law into three 
parts :-— 

I. Current Miscellaneous Legislation. 
Il. Procedure. 
ILI. Substantive Law. 
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By current legislation he meant such measures as were necessary 
to meet particular cases. All that could be done with a view to 
codifying matters of this kind was to have all the Acts relating to 
one subject consolidated into a single enactment. Much had been 
done in this direction by the various Consolidation Acts, and little 
more was, in his opinion, required. 

Under the head of Procedure he included the laws regulating the 
proceedings and powers of courts of justice, and the assessment and 
collection of the land revenue. As to the courts of justice, the two 
Codes of Civil and Criminal Procedure, the Evidence Act, and the 
Limitation Act, had each reduced to a single enactment the subject 
of which they treated; but further legislation was needed to simplify 
the laws relating to the constitution and powers of the civil courts. 
As to revenue-procedure, the law had been to a great extent 
codified, but Acts for the North West and Central Provinces were 
still required. 

Substantive law might, he considered, be resolved into the 
following main heads :— 

(a) Government : 

(4) Criminal Law: 

(c) Laws relating to Inheritance : 

(7) Laws relating to the Relations of Life—Husband and Wife, 
Parent and Child, Master and Servant, Guardian and Ward: 

(e) Laws relating to Contract: 

(7) Laws relating to Wrongs: 

(7) Laws relating to the enjoyment of land. 

As to Government, the law was contained principally in Acts of 
Parliament, and could only be altered by Parliament itself. The 
Criminal Law was codified in the Penal Code. The laws relating 
to inheritance were mostly native laws, which, for obvious reasons, 
could not be touched, though the Hindus might very possibly be 
thankful for an authoritative statement of their customs. So far 
as native law and English law did not extend, the Succession Act 
might be regarded as supplying a Code. The laws relating to the 
relations of life were in much the same state as laws relating to 
inheritance, being native customs, supplemented in some cases, 
overruled in others, by legislation. The Christian Marriage Acts 
might be consolidated; but on other subjects belonging to this 
branch legislation must be slow and cautious. The laws relating 
to contract were being dealt with by the Contract Act. This did 
not profess to be a complete cede of the law of contract, but would 
require to be supplemented by additional chapters. As to laws 
relating to wrongs, there was a very distinct and important gap 
in Indian legislation. A good law of torts would, Sir James 
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Stephen thought, be a great blessing to India. The laws relating 
to the land were by far the most intricate and probably the most 
important. The law of land revenue either was, or might soon be, 
put into a satisfactory shape. The law of landlord and tenant had 
been codified as to form by Acts for Pengal, Oudh, the Punjab, and 
Madras. The law regulating the rights of holders of land as between 
each other depended mainly on native custom ; and though recorded 
in settlement papers could probably not be codified for the present. 
The only part of this branch of the law on which it would be possible 
to legislate usefully was the law relating to easements. A useful 
Act might be passed on a branch of law which lay between sub- 
stantive law and the law of procedure, and which might perhaps be 
called the law of relief !. 

Sir James Stephen summarised his conclusions about the coditi- 
cation of the substantive law as follows :— 

‘As regards substantive law we shall have as much of it as will 
be wanted for a length of time if this Act’ (the Contract Act), ‘a 
corresponding Act about Wrongs, an Act about Easements, and an 
Act about Remedies, such as I have sketched out, are framed and 
passed into law.’ 

In the spring of 1872 Sir James Stephen was succeeded as Law 
Member by Lord Hobhouse (then Mr. Arthur Hobhouse). At this 
date considerable uneasiness had been caused both in England and 
in India by the rapidity and amount of recent Indian legislation, 
and Lord Hobhouse, on his departure for India, received strong 
hints that it would be desirable to slacken the pace of the legislative 
machine. His own observation and experience after arrival in India 
satisfied him of the prudence of this advice, and induced him to direct 
his energies to work which, if it attracted less public attention than 
that of his immediate predecessor, was not less practically useful. 
The nature of the work done and projected during the first three 
years of Lord Hobhouse’s term of office may be gathered from a 
passage occurring in a despatch addressed on the 5th of July, 1875, 
by the Government of India to the Secretary of State : 

‘Since the year 1872, observes the despatch, ‘there has been very 
little codification in the sense in which we have above used the 
term *, unless the Code for the Criminal Procedure of the High 
Courts just passed, and that for the Police Courts of the Presidency 
towns, which we hope will soon be passed, may be considered such. 
On the other hand we have bestowed a great deal of attention on 
the consolidation of existing laws and the repeal of such as have 
become obsolete. Our object is to produce a new edition of Acts 


' This was subsequently dealt with by Lord Hobhouse’s Specific Relief Act (I of 1877). 
* *The expression in authoritative writings of law previously to be gathered from 
traditions and records of a much more flexible and less authoritative character.’ 
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of Council which shall, as far as possible, represent the state of that 
portion of our law at the time of publication. We hope to publish 
in the course of the current year so much of this work as will 
comprise the general Acts, and the volumes containing the Provincial 
Acts and Regulations will follow in due course. We have put the 
Revenue and Rent laws of the North-Western Provinces into a 
more concise and methodical shape, not without considerable 
changes, both in substance and in procedure, the effect of which 
can hardly yet be seen. We are doing the same thing for Oudh, 
the Central Provinces, and British Burma, And we have also 
turned our attention to that great branch of law which consists of 
judicial decisions, and which, though not the subject of legislation, 
is so intimately connected with it as to come properly under the 
cognizance of our Legislative Department. We are endeavouring 
to prepare a Digest embodying the judicial law which has taken its 
place in our system, and we anticipate that such a work will not 
only be useful in itself, but will form the best starting point for 
future plans of codification. We are also undertaking to supervise 
reports of current decisions, and, if possible, to put them in a better 
shape '’ 

During this period Mr. Whitley Stokes was Secretary to the 
Legislative Department of the Government of India, as he had been 
during part of Sir James Stephen’s and during almost the whole of 
Sir Henry Maine’s term of office. And I may pause here to say 
that it is impossible to exaggerate the debt of gratitude which is 
due from India to Mr. Stokes for his labours as Legislative Secretary. 
He was the draftsman of several of the most important measures 
passed by his chiefs, and, above all, it is owing to the unflagging zeal 
and energy with which he carried on, through a long series of years, 
the laborious and wearisome task of consolidation, that the Indian 
Statute Law has been reduced to its present compact and con- 
venient form. 

The procedure described by Sir James Stephen as the consolidation 
of current miscellaneous legislation involves the double process of 
repealing obsolete enactments, and of re-enacting in an amended 
and simplified form enactments still in force. This double process 
was carried on with great activity during Lord Hobhouse’s tenure 
of office, and its results were shortly afterwards embodied in the 
three volumes of English Statutes relating to India, the three 
volumes of general Indian Acts, and the ten volumes of Provincial 
Codes (Lower Provinces Codes. Bombay Code, Madras Code, Punjab 
Code, Oudh Code, Central Provinees Code, North-Western Provinces 
Code, Ajmere Code, Coorg Code, and British Burma Code) which 
embraced the whole of the unrepealed Indian Acts down to the date 


* A new series of authorized Indian Law Reports was about this date established on 
the model of the English Law Reports. 
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at which those volumes were published. Armed with the selection 
of English Acts applying to India, with the half-dozen volumes 
comprising the general Indian Acts', and with the single volume 
containing the Code for his own province, the Indian practitioner 
has almost all that he wants in the way of statute law, and 
possesses a law library which his English rivals may well envy. 
For the preparation of these volumes, and for the indispensable 
preliminary labour of expurgation and condensation, India is 
mainly indebted to Mr. Whitley Stokes. 

Though the process of codification, as distinguished from con- 
solidation, did not proceed with such rapidity in Lord Hobhouse’s 
time as in that of his immediate predecessor, it was not suspended. 
He added to the collection of Codes a useful little Act dealing with 
the branch of law deseribed by Sir James Stephen as the law of 
relief. It became law as the Specific Relief Act (I of 1877), and 
will be found included in the first volume of Mr. Stokes’ Anglo- 
Indian Codes. 

In the meantime, however, the India Office pendulum, which had 
pointed to delay and caution in 1872, took a swing in the opposite 
direction after Lord Salisbury became Secretary of State in 1874. 
A draft Bill had been prepared for consolidating the Acts of 
Parliament relating to India, and the question whether it would be 
desirable to re-enact the section of the Indian Charter Act of 1853 
which provides for the appointment of an Indian Law Commission 
was found a convenient peg on which to hang a despatch * expressing 
the views of the Secretary of State with respect to the general 
subject of Indian codification. Lord Salisbury by this despatch 
directed the attention of the Government of India to the expediency 
of proceeding with and completing this work, and suggested 
that the task of preparing for the consideration of the Legislative 
Council the remaining branches of the Indian Code might be 
entrusted to a small body of eminent draftsmen selected for the 
purpose. 

The reply of the Government of India* pointed out the 
objections to a permanent Law Commission sitting and working 
in England. It urged that the Government of India should 
take on itself the responsibility of judging what new laws are 
wanted for India and when it is expedient to discuss and pass them. 
It dwelt on the importance of proceeding slowly and cautiously in 
the work of codification and on the risks and evils attending rapid 
legislation. As to the mode of proceeding, the conclusion of the 
Government of India was that whatever professional assistance they 


' There are now six volumes of General Acts. 
? Despatch of 4th March, 1875. 
’ Letter of Government of India, dated sth July, 1875. 
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wanted should be obtained when required by the employment of 
competent persons for particular pieces of legislative work, and that 
the best machinery would probably be a single draftsman in India 
either possessed of the requisite knowledge or working under those 
who have it. 

Lord Salisbury’s answer will be found in a despatch dated the 
20th January, 1876. It dismisses rather curtly a good many of 
the arguments and observations contained in the letter from the 
Government of India, assumes that the work of codification must be 
proceeded with, and wishes to be informed what branches of the law 
most need codifying, in what order they should be taken up, and 
whether the codifying Acts should be applied generally, or only to 
particular parts of British India. 

In the same month, January 1876, Lord Lytton succeeded Lord 
Northbrook as Viceroy of India. For a period of nearly a year and 
a-half, that is to say, until after the expiration of Lord Hobhouse’s 
term of office, no further public correspondence took place between 
the Secretary of State and the Government of India on the subject 
of codification. The Law Member and the Legislative Secretary 
contented themselves with recording their several views on the 
subject, and depositing their minutes in the archives of the Legis- 
lative Department. Very interesting and characteristic minutes 
they are. 

But in the spring of 1877 the former Secretary became the Law 
Member, and in May of that year, very shortly after his accession 
to office, the Government of India sent its long delayed reply to 
Lord Salisbury’s despatch of January, 1876. It contained Mr. 
Whitley Stokes’ programme of work and plan of operations. After 
enumerating the branches of law which still required codification, 
it proceeded to indicate the order in which they should be taken 
up. First should come the three Bills which had been framed wholly 
or partly by the defunct Law Commission, namely the Transfer of 
Property Bill,the Negotiable Instruments Bill. and the Insurance Bill. 
Then the Guardian and Ward Act (XIII of 1874) might be extended 
to the whole of British India, and possibly to all the classes to 
which the Indian Succession Act applied, and the two subjects of 
parent and child and master and servant might be taken up. 
Alluvion end diluvion should next be dealt with, and then the 
law of easements and the law of boundaries. Then, but not till 
then, should be taken the subject of torts or actionable wrongs. 
When this had been dealt with, the outline of a complete Civil 
Code would be nearly filled in. There would remain the subjects 
of carriers (marine and inland), trusts, gifts, liens on moveables 
and accession to moveables. The order of dealing with these was 
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unimportant. The task of arranging scientifically the various 
chapters of the Civil Code would then remain, and to the finished 
work there should be prefixed or subjoined a chapter on interpreta- 
tion. The question whether the laws thus made should be applied 
to the population generally or only to particular classes was then 
discussed. An opinion was expressed that the work of codification 
should be carried out in India rather than in England, and the 
Secretary of State was requested to ask Sir Henry Thring (now 
Lord Thring) to select from his former pupils one willing to proceed 
to India, and competent to aid in the work. 

An attempt was made to give effect to this suggestion, but it 
appeared that no qualified person was willing to go out to India on 
the terms offered. Under the circumstances the Government of 
India reverted to their former proposal that a Commission should be 
appointed to complete the codification of the substantive law, and to 
consider such other matters in relation to the laws of India as might 
be referred to it by the Government, but that it should act in India 
under the instructions of the Governor General in Council and 
report to the same authority. This proposal was assented to by the 
Secretary of State. 

Accordingly, under a notification dated the 11th February, 1879, 
Mr. Whitley Stokes, Mr. Justice Turner of Allahabad’, and Mr. 
Justice West * of Bombay, were appointed Commissioners to inquire 
into and consider the provisions of six Bills which had already been 
prepared for codifying the law relating to negotiable instruments, 
to the transfer of property, to alluvion, to master and servant, to 
easements, and to trusts, to report on these Pills, and to make such 
suggestions as to the codification of the substantive law of British 
India as might seem desirable. 

In the meantime Sir Henry Maine and Sir James Stephen had 
been consulted by the India Office on the subject of Indian codifi- 
cation, and had submitted memoranda expressing their views. 

Sir James Stephen’s memorandum was dated 2nd July, 1879. It 
criticised the programme embodied in the despatch of 1oth May, 
1877, and expressed an opinion that the general plan of operations 
should be to pass into law a certain number of the enactments 
referred to in that despatch, but that the proposal to arrange them 
scientifically should be laid aside. He thought that the Indian 
Code should consist of the following enactments :— 

Substantive Law. 


1. The Penal Code. 
2. The Law of Contract, enlarged by Chapters on Contracts 


' Now Sir Charles Turner, member of the Council of India. 
* Now Sir Raymond West, member of the Council of the Governor of Bombay. 
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relating to Land, Contracts relating to shipping, and Contracts by 
Negotiable Instruments, and, if required, the Contracts of Service, 
Carriage, and some others. 

3. The Law of Torts or Actionable Wrongs. 

4. The Indian Succession Act. 


Procedure, 


. The Code of Civil Proeedure. 

. The Code of Criminal Procedure. 
. The Evidence Act. 

. The Limitation Act. 

g. The Specific Relief Act. 

He would not attempt to make these Acts or any of them into a 
single body of law to be called the Indian Civil Code. He would, 
if necessary, add to their number; but for many years to come 
would regard them as practically sufficient for the purpose for 
which codification is required, that purpose being in his opinion 
that of providing a body of law for the government of the country 
so expressed that it may be readily understood and administered by 
English and native government servants without extrinsic help from 
English law libraries. He was also in favour of preparing a digest 
of Indian decisions. 

Sir Henry Maine’s memorandum dwelt chiefly on the importance 
of codifying the Law of Torts. 

The Commissioners, to whom the six codifying Bilis had been 
referred, presented their report on the 18th of November, 1879. 
The report is long, and enters into disquisitions of a very general 
nature ; but the specific recommendations made by it are recapitu- 
lated at the end, and were as follows :— 

(2) That the process of codifying well-marked divisions of our 
substantive law should continue ; 

(4) That the eventual combination of those divisions as parts of a 
single and general code should be borne in mind ; 

(c) That the English law should be made the basis in a great 
measure of our future codes, but that its materials should be recast 
rather than adopted without modification ; 

(7) That in recasting those materials, due regard should be had 
to native habits and modes of thought; that the form which those 
materials should assume should, as far as possible, resemble that of 
rules already accepted ; that, in other words, the propositions of the 
codes should be broad, simple, and readily intelligible ; 

(e) That uniformity in legislation should be aimed at, but that 
special and local customs should be treated considerately ; 

(f) That the existing law of persons should not be at present 
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expanded by way of codification, save that the operation of the 
European british Minors Act (XIII of 1874) should be extended ; 

(v) That the laws relating respectively to negotiable instruments, 
to the subjects dealt with by the Transfer of Property Bill, to 
trusts, to alluvion, to easements, and to master and servant, should 
be codified, and the Bills already prepared on those subjects be 
passed into law, subject to certain amendments ; 

(4) That the law of wrongs should be codified ; 

(4) That, concurrently with or after framing a law of wrongs, the 
laws relating to insurance, carriers, and lien should be codified ; 

(7) That the legislature should then deal with the law of property 
in its whole extent ; 

(4) That preparation be made for a systematic chapter on inter- 
pretation ; 

(/) That the project of framing a digest of the decisions of Indian 
Courts should be abandoned. 

Of the six Bills reported on by the Commissioners of 1879 four 
were passed into law under the titles of the Negotiabie Instruments 
Act (XXVI of 1881), the Indian Trusts Act (II of 1882), the Transfer of 
Property Act (IV of 1882), and the Indian Easements Act (V of 1882). 

Put the four codifying Acts represent only a small part of the 
legislation which took place under Mr. Whitley Stokes. Not to 
mention current legislation, various Consolidation Acts were passed, 
the Limitation Act was repealed and re-enacted in 1877, the Codes 
of Civil and Criminal Procedure were amended, and in the spring 
of 1882 it was thought advisable to repeal both of them, and super- 
sede them by new Acts. The Acts passed in the first three months 
of 1882 would fill a volume at least equal in bulk to two of the 
average annual volumes of public general Acts of Parliament. The 
natural result of this activity was to revive in an intenser form, the 
ery of over-legislation which had been raised ten years previously. 
Judges and other officials complained that the whole of their time 
was absorbed in criticizing new Bills and learning new Acts. There 
was a widespread feeling that India was being made the subject of 
legislative experiments of questionable utility and of unquestionable 
cost, and Anglo-Indian and native journals were for once unanimous 
in their protests. Echoes of these remonstrances reached England, 
and Sir Henry Maine found it necessary to allay the agitation on 
the subject by a letter to the Times. Under these circumstances 
the hints which I received from the India Office before leaving 
England were to much the same effect as those which appear to 
have been given to Lord Hobhouse ten years before. And on 
arriving in India I was told from all quarters that the Legislative 
Department had recently been too much ex ¢ridence, and must con- 
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tent itself, at all events for the present, with assuming a more un- 
obtrusive part. It must not be supposed that these expressions of 
opinion came only from the class or school who, in this country, as 
well as in India, view projects of codification with dislike and sus- 
picion. On the contrary they were concurred in by such eminent 
advocates of codification as Sir Henry Maine and Sir James Stephen. 
So unanimous was the advice given to me to hold my oars that I 
might have been justified in exclaiming on taking office, ‘ Puiche 
abbiamo il Papato, godiamoci.’ But any such dreams of repose 
were not destined to be realized. My lines, as is well known, did 
not fall in quiet places. The measures in progress on my arrival in 
India touched delicate and dangerous questions, and involved legis- 
lation of the most complex and difficult character. Not to speak of 
more sensational topics, it became necessary to recast the system 
of local government in all the Indian Provinces, and to revise the 
relations of landlord and tenant in the majority of those provinces. 
The Bengal Tenancy Act alone, applying as it did to a province of 
sixty millions of people, occupied the greater part of two Cal- 
cutta Sessions, and my Indian book- shelves groaned under yards of 
folio volumes containing the official literature which had gathered 
round the subject. Enactments of a similar nature had to be 
passed for ti.e Central Provinces, for Oudh and for other parts of 
India. And in the year 1886 the annexation of Upper Burma 
necessitated the preparation of a general system of law and proce- 
dure for the newly acquired province. 

But I am anticipating events. It became one of my first duties 
after taking office to take stock of what had been done up to that 
time in the matter of Indian codification, and to consider what steps 
should be taken for carrying on the work. I discharged this duty 
in a note which was written in July, 1882, and from which I have 
drawn largely in this paper. 

It will be remembered that of the six codifying Pills which had 
been prepared by the last Indian Law Commission, four only had 
become law. The remaining two related respectively to the law of 
master and servant and to the law of alluvion and diluvion. 

The Master and Servant Bill had met with much opposition from 
various quarters, and was open to serious objections. The demand 
for it came from a class of European employers who were anxious 
to obtain a more summary power of punishing their servants for 
breach of duty. The penal clauses framed to satisfy these demands 
had been condemned in most emphatic terms by Sir James Stephen 
and other eminent authorities, and were based on principles which 
Parliament had, within the last few years, decisively rejected. The 
Government of India found it impossible to proceed with any 
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measure containing such provisions. If the penal clauses had heen 
eliminated from the measure, and it had been reduced to a simple 
statement of the rules which, in the absence of special agreement, 
regulate the relations of master and servant, these objections would 
have been.removed. But it appeared that no one would care about 
the Bill in that shape. 

The Alluvion Bill dealt with a very difficult subject in a very 
technical way, and was not unfairly described as being unintelligible 
to any one who was not both a mathematician and a lawyer. Mr, 
Stokes told me that it did not seem much wanted, except in the 
Lower Provinces of Bengal, and that there seemed to be everywhere 
well-ascertained usages which were saved by the Fill. On inquiring 
about the Bill at Caleutta [could not find that anyone wanted it there. 

Accordingly both these Bills were laid aside. 

With respect to what remained in the field of codification, 
there were two rival programmes in existence, that sketched by Sir 
James Stephen in his speech of 1872, and repeated, with slight 
modifications in his memorandum of 1879, and that put forward by 
the Indian Law Commissioners in the latter year. The former of 
these programmes was the less ambitious, but would commend itself 
to most minds as the more practical of the two. And on comparing 
it with the work done up to date, it appeared to have been in the 
main completed, with one important exception. That exception 
was the law of torts or actionable wrongs. Was such a law really 
required? Would its passing confer any practical benefits on the 
people of India? Both Sir James Stephen and Sir Henry Maine 
had answered these questions in the affirmative. Mr. Stokes had 
at one time been inclined to postpone dealing with this particular 
subject until some other branches of the law had been disposed of, 
but the latest expression of opinion which he left on record was that, 
if the codification of substantive law was to be proceeded with, the 
law of torts should first be taken up. On the other hand Lord 
Hobhouse had expressed doubts as to the practical utility of any 
such measure, and the question was how far these doubts were well 
founded. 

As to the legitimate object of codification in India Sir James 
Stephen's dictum might be accepted, that the object to be aimed at 
should be that of ‘ providing a body of law for the government of 
the country so expressed that it may be readily understood and 
administered both by English and by native government servants 
without extrinsic help from English law-libraries.’ And for the 
purpose of determining in what direction the work of codifica- 
tion could be most usefully carried on, there appeared to be 
applicable two or three humble and empirical tests. 
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1. What classes of cases, judging from the Indian Law Reports, 
afford the greatest material for litigation ? 

2. Does the litigation in these classes of cases arise in the Presi- 
deney towns, where judges are aided by the arguments of counsel 
and a well-stocked library, or in the country, where judges have to 
decide as best they may without those aids ? 

3. How far does the litigation arise from uncertainty of the law, 
and how far from difficulties inherent in the subject-matter ? 

4. How far is it possible to declare the law without raising 
difficult and delicate questions ? 

The application of these tests to the law relating to torts 
supplied a strong case for codifying at all events some portions of 
that law. A handy little book called the Indian Case Law of Torts 
had recently been published by an Indian Judge of Small Cause 
Courts. It referred to nearly 500 reported cases, by far the greater 
number of which were to be found in the Indian Law Reports of 
recent date, and a considerable proportion of which appeared to be 
up-country cases. The rapid growth of so large a body of case-law 
was prima facie evidence that the law required codification. 

My own suggestion was not to attempt the codification of the 
whole law of torts—indeed it was doubtful whether the subject had 
sufficiently defined boundaries to admit of its forming a separate 
chapter in a theoretically complete Code—but to select such of the 
leading rules as experience showed to have been most frequently 
the subject of litigation, express them simply and clearly, arrange 
them on some intelligible principles, and take the opportunity of 
clearing up obscurities and amending defects in the existing law. 
There was reason to believe that an Act drawn on these lines, and 
being in fact simply an authoritative manual of certain rules which 
a country judge has constantly to apply, would be as useful and 
welcome an addition to his library as the Contract Act’. 

I may be pardoned for referring to two or three other suggestions 
put forward in my minute of 1882. 

There was a suggestion about native law. Anyone who studies 
che Indian law reports eannot fail to be struck with the fact that 
the greatest mass of reported litigation arises out of Hindu family 
law. The difficulties in the way of touching that branch of law are 
obvious, and it seemed advisable that if any attempt were made to 
touch it, the initiative should come, not from the Government, but 
from the classes directly affected by the existing law. But it 
seemed not impossible to give a hint that the Government would 


' As to the mode of procedure, I thought that the best plan would be to employ in the 
first instance a draftsman working in England, under such conditions as would prevent 
the friction which had arisen between the Government of India and previous Law Com- 
Inissions, 
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be willing. in response to a request from the Hindus themselves, to 
appoint a Commission or Committee like that which had recently 
framed a Bill to regulate the law of succession among the curious 
community known as the Khojas. The functions of such a Com- 
mission should be, not to frame or suggest anything like a Code of 
Hindu family law or property law, but to examine the reported 
cases, ascertain the legal questions out of which most litigation had 
arisen, and consider how far it would be practicable to reduce the 
amount of that litigation by an authoritative declaration of certain 
legal rules. Of course care would have to be taken not to stereo- 
type any rule which was in itself objectionable, or which might 
disappear under the advance of civilization. 

An Index had been published to Indian enactments, somewhat 
after the model of the Index to Statutes which is periodically 
brought out in England. It was already out of date in 1882, and 
English experience suggested the urgent importance of bringing and 
keeping it up to date. 

And, lastly, the balance of argument appeared to me, notwith- 
standing the adverse report of the Law Commission of 1879, to be 
in favour of bringing out, with Government assistance, a compre- 
hensive digest of Indian case-law. There was reason to believe that, 
with some slight aid from the Government, private enterprise might 
produce a digest which would be a great improvement on anything 
then available, and would, to use Sir James Stephen's expression, 
be useful, not only in the current administration of justice, but also 
by accumulating materials for future legislation. 

It remains to be seen what effect has been given to the sugges- 
tions thus made in 1882, 

No time was lost in setting about the preparation of a draft Bill 
on the subject of Torts or Civil Wrongs. Instructions to prepare 
such a draft were given by the Government of India, through the 
Secretary of State, to the learned Editor of this Review, and several 
communications as to the arrangement and subject-matter of the 
draft passed between him and myself. The work proved to be 
longer than either of us had anticipated at the outset, and though 
instalments reached me from time to time, the draft provisionally 
completed did not reach India until the autumn of 1886, on the eve 
of my departure from that country. Under these circumstances it 
was necessary to leave the draft to my successor. 

I tried to ascertain privately whether any leading members of 
the Hindu community would entertain favourably any project of 
dealing with their family law, but the results of the inquiries were 
not encouraging. There appeared to be a general indisposition on 
the part of the Hindus to move in the matter. It is very possible 
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that they are right, that no part of this law is yet ripe for codifica- 
tion, and that it had better be left for the present to the more 
gradual and less direct action of judicial decisions. It is at present, 
if not in a fluid, at least in a plastic state, and a comparison between 
the third and the fourth editions of Mr. J. D. Mayne’s valuable 
hock on Hindu Law and Usage will show how it is gradually 
acquiring a definite form, and how dangerous it might be to 
interfere prematurely with the process by which it is being moulded 
into shape. 

A new edition of the Index to Indian enactments has been 
brought out. There is much need for a further edition which 
should be assimilated more closely to the English model, in other 
words, should aim at being an index of subjects rather than of 
words. The Index has been supplemented by volumes which con- 
tain indispensable tables showing how the enactments in the 
Indian Statute-book have been applied or modified, by execu- 
tive order, in different parts of British India and the Native 
States ?. 

A digest, in five volumes, of all the reported decisions of the more 
important Indian courts has been prepared, under Government 
instructions, by Mr. Woodman of the Calcutta bar. The task of 
preparing it was very laborious, and was delayed by Mr. Wood- 
man’s illness, but was completed in 1888. 

It is unnecessary to dwell on minor measures for improving and 
simplifying the form of the law which took place during the same 
period, but, as Mr. Whitley Stokes has referred to a Bill for 
extending the operation of the European Minors Act, it may be ex- 
plained that the Bill thus referred to was introduced in 1886 under 
the title of the Guardians and Wards Bill, and was so framed as to 
be made applicable, with the necessary modifications, to all classes 
in British India. 

In 1883 and subsequent years steps were taken for giving greater 
publicity to legislative proceedings, and thus inviting and facilitat- 
ing outside criticism. It is the difficulty of obtaining such criticisms 
in an effective form that makes Indian legislation, and not least 
that form of legislation which is embodied in codifying Bills, such a 
perilous task. 

Perhaps enough has been said to show that the Indian Government 
is not fairly chargeable with remissness and apathy in the matter 
of codification. The most pressing Indian needs were met by the 


‘ I may here add that new editions of Mr. Whitley Stokes’ volumes of General 
Acts and Provincial Codes, revised up to date, are brought out from time to time as 
rapidly as is consistent with a due regard for economy. All this work falls on the 
limited staff of the Indian Legislative Department. 
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framing of the Penal Code and the Codes of Civil and Criminal 
Procedure. These three Codes, which are by far the most im- 
portant and widely used of all the Indian Codes, may be described 
as the outcome of the first two Indian Law Commissions. The 
third Commission set itself a more ambitious task, that of reducing 
to systematie form so much of the English rules of law as is applic- 
able to Indian circumstances. I am disposed to think that about 
as much has been done, or is in course of being done, in that direc- 
tion as can safely be attempted for the present. That at all events 
is the opinion of Sir James Stephen, the ablest and most consistent 
advoeate of English codification. And Mr. Whitley Stokes him- 
self admits that ‘with the exception of actionable wrongs, (on 
which, as has been said, a draft has been prepared). ‘every im- 
portant branch of the substantive Civil law has been codified in 
India.’ If the programme laid down by Sir James Stephen be 
compared with the work actually done, it will be seen that such 
chapters of law as, according to that programme, yet remain to be 
written, are very few and comparatively unimportant. The Con- 
tract Act has been supplemented by the Negotiable Instruments 
Act, and by the provisions of the Transfer of Property Act relating 
to sale, lease, and mortgage. It might be feasible to add chapters 
on such subjects as Insurance and Maritime Contracts, but it is 
questionable whether they are much needed, or would be much 
used. It may indeed be reasonably doubted—Sir James Stephen 
has himself expressed serious doubts—whether portions of the 
Transfer of Property Act and the whole of the Trusts Act and of 
the Easements Act do not go beyond the requirements of the situa- 
tion. In considering this question the test of practical utility 
ought to be rigidly applied. Codification is an expensive process. 
If it is to be done well—and it is not worth doing badly—it must 
be done by experts whose time is valuable, and must be highly paid. 
The case is not as though the Indian Legislative Department had 
nothing to occupy itself with except codification. Even if it were 
to leave this work undone it would still remain the hardest worked 
of all the Indian departments. It could not do more without 
strengthening its staff or seeking extrinsic aid. India is a poor 
country. How far are we justified in compelling the Indian tax- 
payer to spend Indian money on objects for which we ourselves 
grudge expenditure ? 

These considerations are suggested not for the purpose of depre- 
ciating the admirable work done by Mr. Whitley Stokes and others, 
but as cautions to those who would force the pace. Before passing 
more new Codes it would be desirable to make sure that those 
already passed are working, and working well. It is easy enough 
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to pass laws for India—the difficulty is in making them work. 
They are apt to remain for an indefinite time ‘in the air, and when 
they touch earth they sometimes operate in unexpected fashions. 
Mr. Stokes often refers to the paucity or absence of judicial 
decisions as a proof that a particular Act is working well. But 
this is a fallacious test. Judged by it, some of the Acts which 
have remained as dead letters on our English statute-book wouid 
be masterpieces of legislation. 

Probably we do not realize in England the extent to which the 
sphere of operation of some of the Indian Codes is limited by 
exceptions—wise and necessary exceptions, I think—of particular 
classes and territories. Take the Succession Act, for instance. 
The fourth section of this Act declares that— 

‘No person shall, by marriage, acquire any interest in the 
property of the person whom he or she marries, nor become in- 
capable of doing any act in respect of his or her own property, 
which he or she could have done if unmarried.’ 

If this enactment had been applied to England it would have 
produced far-reaching effects, and would probably have been the 
subject of countless judicial decisions. In India it has ‘ worked 
smoothly. But if we refer to Mr. Whitley Stokes’ footnote on the 
section we find that it ‘does not operate upon the moveable property 
of parties to a marriage where either of them has a non-Indian 
domicile, and the marriage takes place in India, and that it ‘does 
not apply to any marriage one or both of the parties to which 
professed, at the time of the marriage, the Hindu, Mohammedan, 
Buddhist, Sikh, or Jaina religion.’ ‘ With this exception, continues 
the annotator, ‘it declares the general /er /oci of India. The 
exception covers almost all the propertied classes in India. 

Even among the classes to which an Indian Act normally applies, 
a long time often elapses before its existence is realized. A curious 
illustration of this occurred shortly before I left India. Some time 
in the year 1886, I think, I received a deputation from the Jews 
of Aden, asking that they might be exempted from the operation of 
the Indian Succession Act (X of 1865). That Act applied to the Jews 
of British India, a small class of persons. Aden is technically part 
of British India. Therefore the Act applied to the Jews of Aden. 
But for some twenty years the Jews of Aden remained in blissful 
ignorance of its existence. At last a case raising a question of 
succession among Aden Jews found its way into the Civil Court at 
Aden. The judge looked up his law and found that the Succession 
Act regulated the case. His decision fluttered the community, and 
they asked that they might be restored to their old law. On 
inquiring what that law was, I was referred to a passage in the 
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Book of Numbers', containing what may without profanity be called 
the ruling in Zelophehad’s case. The text lays down the rule of 
succession to be observed when an Israclite dies leaving daughters 
but no son. My Aden friends told me that the Jews of Yemen, 
including themselves, had been under this law for some thousands 
of years, that it gave them what they wanted, and that they would 
like to remain under it. I stipulated for two conditions, first, for 
evidence of the particular customs of the Yemen Jews, and, secondly, 
for an assurance that any exemption granted to them should not 
be used as a precedent for granting a similar concession to the 
Jews of India generally. The stipulations were complied with by 
the production of evidence as to the laws and customs of Yemen 
Jews (very curious and interesting evidence it was), and by an 
undertaking from the leading Jews in British India that they would 
be content to remain under Anglo-Indian law. And the Jews of 
Aden were accordingly allowed to revert from Act X of 1865 to the 
Pentateuch. 

Incidental reference has been made to the revision of the Codes. 
This is a process which has been carried on with considerable 
activity, both in the way of amendments and in the more drastic 
form of repeal and re-enactment. The first Criminal Procedure Code 
was repealed by Sir James Stephen in 1872, and his Code in its 
turn was superseded by an Act of 1882. If Mr. Stokes’ suggestions 
were to be adopted the Penal Code and the Contract Act would 
speedily share the same fate. It would seem as if Indian codifiers 
built, not with brass or stone, but with materials more nearly 
resembling the brick and stucco of Lower Bengal. Their structures 
soon show signs of weathering, and require to be patched or pulled 
down and rebuilt. I found it necessary to introduce Bills for 
amending the two Procedure Codes which became law in 1882. It 
is not desirable to try the patience of judges and practitioners by 
too frequent a repetition of this process, but even if it is applied on 
a moderate scale and at reasonable intervals, the necessary super- 
vision of the Codes will always supply a good deal of work for the 
Legislative Department. 

I have intimated my opinion that the programme of codification 
laid down by successive Indian Law Commissioners is nearly 
exhausted. If Indian codification is to be much further extended, 
it must be applied to the field of native Indian law. But this 
would involve a new departure, raising grave and delicate issues. 
It could not be made without the active and willing co-operation 


* Num. xxvii. 1-11, The passage is of great interest in the history of the law of 
inheritance. It recognizes the right of the daughter, but not of the widow. The 
daughter must not marry out of the tribe. Num. xxxvi. 
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of native Indian lawyers. That a generation of Indian lawyers 
competent to undertake such a task will eventually arise the 
existence of such judges as the late Mr. Justice Dwarkanath Tagore, 
Mr. Justice Mitter, Mr. Justice Mutusami Ayer, and Mr. Justice 
Mahmood, and of such legal writers as Mr. Sarvadhikari and the 
late Mr. Mandlik, gives reason to hope. Put for some time to come 
the development of native law must probably be left to the action 
of the law courts and to the collection and ascertainment of local 
customs by means of such labours as those of Mr. Rattigan and Mr. 
Tupper in the Punjab. 

The foregoing review of Indian codification suggests many con- 
clusions as to the possibility of applying a similar process to the 
huge undigested mass of English law, as to the machinery which 
might be adopted for the purpose, and as to the branches of law 
with which a beginning might be made. But to pursue this topic 
would be far beyond the scope of the present paper. It must 
suffice to sum up the present position of codification in India. 

That position appears to be as follows. The most pressing 
Indian needs were supplied by the Penal Code and the two Pro- 
cedure Codes. Of the branches of English substantive law applicable 
to India all the most important have been codified. Whether the 
time has yet come for making a new departure by attempting to 
codify native law is a question which most authorities would 
answer in the negative. Meanwhile current legislation and the 
revision of the existing Codes require considerable and constant 
labour, and the staff of experts available for the purpose is limited 


and expensive. 
C. P. ILBERT. 











CHANCERY IN MASSACHUSETTS. 


Tue CoLony: 1628-1691. 


FPXHE course of Chancery never did run smooth ; and, even where 

it has ultimately infiltrated its way into the judicial system 
of a state, it has had difficulty in finding a pervious medium. In 
England it was turned to the Chancellor, and through him built up 
a great court of its own; in Pennsylvania it hid itself under common 
law forms, stimulating their remedial functions ; in Massachusetts 
it forced its way through legislative barriers and came to un- 
obstructed exercise of power. 

What lends peculiar interest to the history of chancery jurisdic- 
tion in Massachusetts is that the opposition continued to so late a 
day, and that even after the province became a state, there was no 
decided etfort to evade or pervert existing laws, in order to provide 
some substitute for the lack of equitable remedies. The common 
law prevailed in unmitigated rigour, and that too in a state which, 
of all states in the Union, has ever been looked to for examples of 
administrative reform. 

The object of this essay is to trace the history of the struggle for 
the establishment of a chancery jurisdiction in Massachusetts and 
to discover, if possible, the sources of the prejudice which for nearly 
two hundred and fifty years prevented the full acknowledgment of 
the right of equity to apply its remedies within the state. 

The charter of the colony of Massachusetts Bay, granted in 1628, 
provided that the legislative and judicial powers of the corporation 
should be lodged in the General Court, an assembly consisting of 
the Governor, Assistants, and Freemen. By charter, the legislative 
functions of this body were to establish laws for settling the forms 
and ceremonies of government and magistracy, and to provide for 
the number, kind, and election of officers of administration; its 
designated judicial power was to impose lawful correction upon 
offenders, according to the course of corporations in England. 

The charter was not intended to be the frame of government for 
a new state, but, when granted, it was regarded as a franchise 
bestowed after the manner of those enjoyed by English guilds and 
other commercial companies of the time. It was contemplated that 
the corporation should exist in England, and that its officers should 
reside there. For these reasons there was no provision in the 
charter for the establishment of judicatories in the colony. 

Two years after the charter was granted the corporation moved 
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to its territory in America, and from the time of the removal until 
the revocation of the charter this instrument could only have been 
regarded, if regarded at all, as one in which specific limitations and 
not particular grants of power were to be looked for. It has been 
contended that the first meeting of the corporation was the only one 
in which it acted within the lawful scope of the authority delegated 
in its charter’. From the first meeting of the General Court in the 
colony, the government was in fact carried on alongside, and not 
within, the charter. When deemed proper, towns and courts were 
erected, taxes were levied, and the principle of representation was 
introduced, although none of these acts were provided for in the 
charter*. An instrument creating a business corporation would not 
serve for the written constitution of a body politic. Here then, in 
effect, was a government established independent of the colony 
charter, and in order to understand the dispensation of justice in the 
colony it is necessary to look to the force that formed and domi- 
nated that government and controlled its administration in all 
departments. 

The year following the establishment of the colony in New 
England it was enacted that only church members were to be 
admitted to the freedom of the commonwealth*; and the intent of 
this provision, as declared later, was that no one was to be admitted 
unless he were a church member ‘in full communion *.’ These acts 
restricted all participation in the government, either as officers or 
electors, to those who were active church members. The clergy, 
zealous for the establishment of a religious commonwealth, were 
autocrats in their holy office °,and were all powerful in the admini- 
stration of law as well as in its enactment®. During the earlier 
period of the colony under the charter, there was no place for a 
chancery jurisdiction. The government was an unlimited theocracy, 
where law was administered with all of the sanction of ecclesiastical 
authority,—an authority in which the conscience of equity must have 
been supposed to inhere. This system was at times more rigorous 
than the common law, and at other times more generous of remedies 
than the most conscientious system of equity could have been. 
Few of the magistrates were lawyers *, and, in the words of a con- 
temporary writer, the General and Quarter Courts had ‘ the power 


* Chalmers, Political Annals, p. 151. 

? Hutchinson, Hist. Mass., 3rd ed., vol. ii. pp. 10, 11; Washburn, Judicial Hist. Mass., 
». 27. 
PS Records Mass. Bay, vol. i. p. 87 (1631). 

* Records Mass. Bay, vol. iv. pt. 1. p. 420 (1660). 

5 Adams, Emancipation of Mass., pp. 25. 27. 

* Account of the Colonies, &c., in Perry’ s Hist. Coll., vol. iii. p. 48; Washburn, 
Judicial Hist. Mass., pp. 21, 22. 

7 Washburn, Judicial Hist. Mass., p. 50. 
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of Parliament, King’s Bench, Common Pleas, Chancery, High Com- 
mission and Star Chamber, and all the other Courts of England. 
. .. + Matters of debt, trespass, and upon the case and equity, yea, 
and of heresy also, are tried by a jury '. 

However, as the colony grew in population and prosperity, new 
courts were created, their original and appellate jurisdiction was 
declared, and a body of substantive law grew out of the multiplied 
interests of the people. Decisions began to stitfen into precedents ; 
equitable relief was sought by petition to the General Court, and, 
without abatement of the ecclesiastical influence, that Court came 
to grant relief in matters of equity, though the relief decreed was 
largely natural equity, and not properly the system of jurisprudence 
belonging to the English High Court of Chancery. The General 
Court exercised chancery jurisdiction in decreeing the cancellation 
and re-execution of a deed 2, and in cases of the redemption of land 
from mortgage *, charitable trust +, specific performance by executor 
of testators contract *, sequestration of lands*®, mistake’, and 
fraud*. In some cases the want of remedy at law was assigned as 
the ground of jurisdiction in equity ’. 

Some chancery jurisdiction was conferred upon the County 
Courts", but by 1685 the applications to the General Court for 
relief had become so numerous that complainants suffered great 
expense and inconvenience by being obliged to wait for the dis- 
patch of business of more public concern before their causes could 
be heard and decided. In that year it was sought to remedy these 
delays by a law which empowered the magistrates of each County 
Court to act as a court of chancery. From the County Court 
appeals might be taken to the Court of Assistants, and this was 
final unless the General Court afterwards saw fit to direct a new 
trial in the County Court or admit a hearing and determination in 
the General Court ''. It has been said that this Act continued in 
force until the grant of the province charter in 1691", yet, that it 


' Lechford, Plaine-dealing (1641), reprinted in Mass. Hist. Soc. Coll., 3rd ser., vol. iii. 
». 83. 

My Maurick’s Anawer, Records Mass. Bay, vol. iii. p. 345. 

* Hues v. Rogers, Records Mass. Bay, vol. iv. pt. 2. p. 292. This case and the follow- 
ing eight cases are examples collected by Justice Horace Gray and given in his valu- 
able note on chancery jurisdiction in the colony and province of Mass., published in 
Quincy’s Reports, pp. 537-539- 

* Case of Roxbury Free School, Ib., PP 434, 435) 441, 455-458 ; ., vol. v. pp. 5, 6, 22. 

5 Shoare v. Bosworth, Ib., vol. v. p. 36. ® Patch v. Patch, Ib., vol. v. p. 39. 

7 Mavericke ' v. Phillips, Ib., vel, iv. pt. 1. p. 187; Gross v. Collecot, Ib., vol. 
PP. 150, 247, 2 

* Thatcher v. ‘Thatcher, Tb., vol. v. p. 245. 
®* Dedham v. Natick Indians, Ib., vol. iv. pt. 2. p. 49; Sears v. How, Ib., vol. v. 


P- 379- 
i@ ‘Statutes, 1671, Records Mass. Bay, vol. iv. pt. 2. p. 488; 1682, Jb., vol. v. p. 375 
™ Records of Mass. Bay, vol. v. pp. 477, 478. 
" Charles River Bridge v. Warren Bridge, 7 Pick. 368. 
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was not continuously in force until that year is suggested by a re- 
troactive provision in an Act passed in 16g8 (Gul. IIL. 10), giving 
the Superior Court and Common Pleas power to chancer penalties 
annexed to specialties and forfeiture of estates on condition, and 
making the remedy applicable to all causes of that kind which had 
been tried since April, 1686. This might imply that, if the Act of 
1685 had continued in force until 1691, the retroactive relief would 
not have been given for causes tried between 1685 and 1691. The 
significance of the date April, 1686 lies in the fact that it marks the 
time of holding the last Court of Assistants under the colony 
charter. 

The Act of 1685, reciting that ‘ wherein there is matter of appa- 
rent equity, there hath been no way provided for relief against the 
rigour of the common law but by application to the General Court,’ 
shows that, by the time of the revocation of the colony charter, and 
before the granting of the province charter, there had come to be 
in Massachusetts a clear recognition of the existence of, and neces- 
sity for an equity jurisdiction in its stricter sense as an essential 
part of the judicial system of the commonwealth; and from this 
time on it is the course of this more definable equity jurisdiction 
that is to be followed. 


THE PROVINCE: 1691-1780. 


With the revocation of the colony charter in 1684, the hold of 
the clergy on the state was relaxed and the theocracy fell. The 
corporation of the Governor and Company of Massachusetts Bay 
which was created for business purposes, and then almost im- 
mediately became a religious commonwealth, was now succeeded, 
under the new charter, by a province exercising the proper functions 
of a state. The province charter was a written political constitu- 
tion, and provided for the government of a dependent state. We 
find in this constitution, as would be expected, express provision 
for a judiciary. The General Court was given ‘full power and 
authority to erect and constitute judicatories and courts of record 
to be held in the name of us, our heirs and successors, for the hear- 
ing, trying and determining of all manner of crimes, offences, pleas, 
processes, plaints, actions, matters, causes and things whatsoever.’ 
The province charter further gave the right of appeal to the King 
in Council where the matter in difference was over £300. 

The new charter arrived in May, 1692, and on the 25th of the 
following November the General Court passed a law establishing 
permanent courts of justice’. Among these was a High Court of 


* Washburn, Judicial Hist. Mass., p. 151. 
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Chancery ,—the first separate equity court created in Massachusetts. 
It was to be held by the Governor, or by a Chancellor appointed 
by him, assisted by eight or more of the Council. This Act, how- 
ever, also gave to the judges of the other courts created thereby, 
power to chancer any penal bond to the just debt and damages,— 
a proviso that afforded great equitable relief after royal authority 
had refused to allow the General Court to create a court of 
chancery. 

In the following year, the provision of the law of 1692 relating 
to the establishment of a court of chancery was repealed, and 
another Act to effect the object was passed. The reason given in 
the preamble for the change was that the court as constituted ‘ was 
found by experience no|. agreeable with the circumstances of this 
province in divers respects not then so well considered or foreseen.’ 
By the new Act the court was to have jurisdiction in matters of 
equity not relievable at common law, ‘and (as the new Act added) 
not otherwise. The constitution of the court was changed, and now 
it was to be held by three commissioners, being freeholders within 
the province, whom the Governor was to appoint with the advice 
and consent of the Council. Five masters in chancery were also 
to be appointed in the same manner. 

But the King in Council would not allow the General Court to 
establish a court of chancery in Massachusetts, broad as was the 
provision in the charter which allowed the General Court to erect 
judicatories, and in spite of the fact that, before this time, one of 
the reasons specifically given to the agents of the colony in England 
for the refusal to restore the eld colony charter had been that it 
did not allow the General Court to establish a court of chancery '. 
The reason for the refusal undoubtedly was the same that was 
declared later by Sir Edward Northey, Attorney-General, in an 
opinion on this subject submitted to Queen Anne in April, 1704. 
After reciting the provision in the charter which allowed the 
General Court to erect judicatories, he says: ‘On consideration of 
this clause, if there be no other clauses that exclude the power of 
the Crown, I ain of opinion Her Majesty may by her prerogative 
erect a court of equity in the said province as by her royal 
authcrity they are erected in other Her Majesty’s plantations ; 
and it seems to me that the General Assembly there cannot by 
virtue of this clause erect a court of equity*. Had the Crown 


* Mauduit’s Miscellanies, Mass. Hist. Soc. Coll., 1st ser., vol. ix. p. 274. 

* 1 Chalmers’ Cuionial Opinions, pp. 182, 183. 

It was afterwards understood in the colonies that power to erect a court of chancery 
belonged to the Crown, or followed the custodianship of the great seal. This right, how- 
ever, was the subject of much dispute in New York and Pennsylvania. Governor 
Hunter, writing from New York to the Lords of Trade, May 7, 1711, says: ‘In both 
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consented to the Massachusetts Acts of 16g2 and 1693, erecting 
a court of chancery, it would have amounted to an acknowledg- 
ment of the right of the General Court to erect such a court ;— 
although by those particular Acts the interests of the Crown might 
not have suffered, inasmuch as the first of those Acts directed that 
the court should be held by the Governor, or Chancellor appointed 
by him, assisted by eight or more of the Council; and the second 
Act provided that the court should be held by appointees of the 
Governor. 

It is important to observe that direct hostility to a court of 
chancery began to be expressed almost as soon as the first efforts 
were made to establish such a court in the province. At least as 
early as January, 1703-4, Governor Dudley had been endeavouring 
to obtain a commission from the Crown for a court of equity ; and 
a letter signed by several persons in the province was sent to Sir 
Henry Ashurst, in England, soliciting his influence against the 
proposed establishment of the court’. 


provinces [New York and New Jersey] I have been pelted with petitions for a court of 
chancery. .... I had ordered the Committee of both Councils to form a scheme for 
such a court, but to no purpose, the trust of the seals they say constitute a chancellor, 
and unless the Governor can part with the seals there can be no chancellor but himself.’ 
(Does. rel. Col. Hist. N. Y., vol. v. p. 208.) In 1720, the Pennsylvania House of Represen- 
tatives itself, by resolution, addressed a request to Governor Keith asking him to open 
and hold a court of chancery with the assistance of such of his Council as he should 
think fit. (Penna. Col. Records, vol. iii. p. g1.) The fact that in Pennsylvania this 
equity court held by the Governor was undisturbed by the home government, and con- 
tinued for fifteen years, while Acts passed repeatedly, from 1684 to 1720, by the General 
Assembly, establishing a chancery jurisdiction had been negatived at home, tends to con- 
firm the opinion that the Crown, when it refused to allow the General Court of Massa- 
chusetts to erect a court of chancery, considered that the right to erect such a court was 
exclusively a royal prerogative. A statement of the several attempts, from 1684 to 
1720, in Pennsylvania, is given, with citation of authorities, in an article by Sydney 
G. Fisher, in the Law QuarTERLY REVIEW, vol. i. pp. 455, 457. In January, 1735-6, 
the Governor of Pennsylvania fell into a dispute with the House of Representatives over 
the question as to where the power to create a court of equity in the colony was lodged. 
The Governor's attitude is fully explained in a report sent by him to the House (Penna. 
Col. Records, vol. iv. pp. 27-32); and an elaborate denial, upon legal grounds, of the 
Governor's power in the matter was transmitted to him in return. (Jé., pp. 41-45.) 
In New York, too, chiefly by reason of the decisions of the Court of Chancery favourable 
to the King in his suits for quit-rents, the right of the Governor to hold the court of his 
own motion was contested. (Does. rel. Col. Hist. N. Y., vol. v. pp. 848. 946, 947 ; and see 
also other references from the index vol.) With reference to the right of the Governor 
of Massachusetts in this respect, Governor Bernard in his answer of Sept. 5, 1763, to 
the Queries proposed by the Lords Commissioners of T:ade and Plantations, says: ‘ It 
might have been made a question whether the Governor of this province has not the 
power of chancellor delivered to him with the great seal as well as other royal governors ; 
but it is impracticable to set up such a claim now after a non-usage of seventy years and 
after several governors had in eftect disclaimed it by consenting to bills for establishing a 
court of chancery which have been disallowed at home.’ (Quoted in Gray's note to 
Quincy’s Reports, p. 539; the answer being from a MS. copy in the possession of 
George Bancroft.) ‘The Governor [of British colonies] has the custody of the great 
seal and is Chancellor within his province, with the same powers of judicature that the 
Lord High Chancellor has in England.’ (Stokes’ View of Const. of Brit. Colonies (1783), 
p- 185.) 

_* This opposition appears in a rare, anonymous tract entitled ‘ The Deplorable State of 
New England,’ published in London in 1708, and reprinted in Mass. Hist. Soc. Coll., 5th 
ser., vol. vi. At p. 10y* in an effort to show the evil designs of Governor Dudley upon 
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After the Act of 1693 no further attempt was made by the 
General Court of the province to erect a separate court of equity; 
yet from the fact that, during the entire period of the province 
charter, rules of practice were not well established in the courts, 
and that, with but four exceptions, none of the thirty-three judges 
who at various times sat in the Superior Court of the province 
were lawyers’, it may be conjectured that much informal equity 
was administered by the law courts without knowing that such 
relief belonged to a court of chancery. An aceount of the usual 
method of obtaining equitable relief during this period can best be 
given in the words of Benjamin Pratt, of Massachusetts, who was 
one of the great lawyers in the colonies, and in 1761 was appointed 
Chief Justice of New York: ‘There is no court of chancery in the 
charter governments of New England, nor any court vested with 
power to determine causes in equity, save only that the justices of 
the inferior court and the justices of the Superior Court respectively 
have power to give relief on mortgages, bonds and other penalties 
contained in deeds*: in all other chancery and equitable matters 
both the Crown and subject are without redress. This introduced 
a practice of petitioning the legislative courts for relief, and 
prompted those courts to interpose their authority. These peti- 
tions becoming numerous, in order to give the greater dispatch to 
such business, the legislative courts transacted such business, by 
orders and resolves without the solemnity of passing Acts for such 
purposes ; and have further extended this power by resolves and 


the charter and courts of the province, there is given a letter, from the Governor's son 
Paul to a friend in England, dated January 12, 1703-4, wherein the son says: ‘This 
country wil! never be worth living in for lawyers and gentlemen till the charter is taken 
away. My father and I sometimes talk of the Queen’s establishing a court of chancery 
in this country; I have writ abroad about it to Mr. Blathwayt. If the matter should 
succeed you might get some place worth your return.’ At p, 118* this feeling about 
erecting a court of chancery reappears incidentally when the author aims to show that 
Governor Dudley used offices within his gift to win representatives to his interests. 
This particular legislator had formerly opposed Dudley, but ‘unto the surprise of the 
whole house tack’d about and gone over to Colonel Dudley's interests; though "tis not 
so many months ago that we have (now in London) his hand with others unto an honest 
letter to that honourable person Sir Henry Ashurst to solicit his endeavours to deliver 
the country from a plot against the charter and all the courts of justice in it, with a sham 
court of chancery (or rather of bribery) which Governor Dudley was then pursuing.” A 
letter dated January 20, 1707-8, from Increase Mather to Governor Dudley (Mass Hist. 
Soc. Coll., 1st ser., vol. iii. p. 126), further exhibits this hostility: ‘Sir H. Ashurst 
writes to me that it would fill a quire of paper for him to give a full account of your 
contrivances to ruin your country, both this and the neighbouring colony. Your son 
Paul's letter, dated January 12, 1703-4, to W. Wharton, seems to those that have read 
it to be nothing short of a demonstration that both of you have been contriving to destroy 
the charter privileges of the province; and to obtain a commission for a court of 
chancery, alias, a court of a A gentleman in London gave ten pounds for that 
letter, so that his friends in New England might see what was plotting against them,’ 

* Washburn, Judicial Hist. Mass., p. 189. 

2 These Acts were: 1693. jurisdiction to chancer penal bonds; 1698, 1735, over the 
redemption of lands after the default of mortgagor ; 1713, 1719, over the redemption of 
lands after sale under an execution. 
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orders beyond what a court of chancery ever attempted to decree, 
even to the suspending of public laws, which orders and resolves 
are not sent home for the royal assent. The tendency of these 
measures is too obvious to need any observations thereon.’ 
Governor Hutchinson, in a speech to the two Houses in 1772, 
strongly protested against such an assumption of judicial power 
by the General Court *. 

As a result, then, it is found that although Massachusetts was not 
allowed a court of chancery under the province charter, yet 
equitable relief might be freely obtained upon application to the 
legislative courts ; that the common law courts, by their statutory 
powers, could administer equity in three frequent classes of cases ; 
and that the judges of the common law courts, being laymen pre- 
siding over courts having no strict rules of practice, might be 
expected, at times, to give the layman’s usual elastic interpretation 
to the law, and even occasionally to supply defects in the law 
itself. 


Tue Srate: 1780-1877. 


In the first constitution adopted by the State of Massachusetts 
the provision giving the General Court authority to erect judi- 
catories is in the same words as the provision for that purpose in 
the province charter, save only that there is a substitution of the 
‘commonwealth ’ for the ‘King.’ The sort of equity power which 
had been exercised by the legislature in the province was retained 
by the legislature in the state and was not transferred to any of 
the judicatories established under the constitution. By the first 
General Court the jurisdiction of the new Supreme Judicial Court 
was declared to be the same as that which had been possessed by 
the Superior Court of the province *. 

Massachusetts, as a state, began with no court of chancery, but 
with a constitutional authority in the legislature to establish a 
chancery jurisdiction whenever it might choose to do so. It has 
been said that ‘whenever there exists no provision in the juris- 
prudence of a country for its full exercise [i-e. of equity], the 
consequences must ever be that after the common law courts have 
engrafted into their practice as much as can be there assumed, the 
legislature has been compelled to exercise the rest; or else leave a 
large space for the appropriate field of judicial action unoccupied *.’ 
What was the result in Massachusetts ? 

* Pownall, Administration of the Colonies, 5th ed. (1774), vol. i. p. 113. 


2 Mass. State Papers, 1765-1775, p. 314. 5 Laws, 1781, ch. 17. 
* Johnson J. in Livingston's Lessee v. Moore, 7 Peters, 548. 
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A separate court of equity was not created, although meagre 
chancery powers were given to the common law courts. It is not 
necessary to specify here the successive Acts of the General Court 
by which those limited powers were slowly and grudgingly dealt 
out to the Supreme Judicial Court; nor is it necessary to follow 
case by case the judicial interpretation of those Acts. In order to 
realize how limited the chancery jurisdiction was, it is sufficient to 
remember that it was seventy-five years after the adoption of the 
constitution before that jurisdiction was extended to the three 
great causes for equitable relief—in 1855 to fraud and in 1856 to 
accident and mistake '. The attempt from this point on will be to 
seek for expressions of feeling collateral with statutes and judicial 
decisions, and, by so doing, follow the contest itself rather than its 
formulated results. 

For the first twenty-five years after Massachusetts became a 
state, politics and the administration of the other departments of 
the new government occupied public attention to the exclusion of 
any particular inquiry concerning the judiciary*. By 1808, how- 
ever, the necessity for an equity jurisdiction had become insistent. 
The decisions of the Supreme Judicial Court were now being 
reported, and their publication established precedents which did 
not allow the court to exercise the same freedom of equitable 
adaptation of law to particular cases, as was possible before the 
decisions were reported for the public’. The court might recognize 
the existence of a trust, but could not compel an execution of it ; 
there might be an admission of the violation of a legal right, yet 
there was no judicial authority to grant an injunction or compel 
a discovery; and a complainant was remediless who had a new 
cause of complaint which, because it could not have been foreseen, 
was not yet provided for by law *. 

In 1808 there was submitted to the legislature a committee 
report ®, which dwelt upon the failure of legal remedies in the state 
and complained that there was no adequate legal power in the law 
courts to compel an accounting; that one partner might seize the 
books and papers of the firm and there was no process to reach 
them by law; that there was no way by which the marshalling of 
assets could be enforced; and that testamentary trustees might 
take the devised estates and then refuse to execute their trusts,— 
there being no power to compel them to do what in equity and good 

' Laws, 1855, ch. 194; Jb., 1856, ch. 38. A succinct and thorough review of the 
equity statutes and decisions in the State of Massachusetts is given in Pomeroy’s Equity 
Jurisprudence, vol. i. pp. 341-352. 

* Essay on the Establishment of a Chancery Jurisdiction in Massachusetts, p. vii. 

* Ib., p. 13. * Ib., p. 77. 


* Quoted by Judge Story in an article ‘On Chancery Jurisdiction,’ North American 
Review, vol. xi. (1820), p. 161. 
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conscience they ought to do'. The committee reported that they 
were not aware of any solid objection to the establishment of a 
court of equity in the commonwealth, and said, as if in view of 
opposition, that the right to trial by jury would be preserved in- 
violate, and the decisions of that court must be guided as much by 
settled principles as were those of the cowts of law. 

Soon after attention was thus directed to this subject, there was 
a bill before the House of Representatives for the establishment of 
a separate court of equity modelled after the English High Court 
of Chancery and having full equity powers *; but the bill was not 
passed, and an address to the legislature for their instruction on 
the subject of equity and courts of equity was of no avail®. The 
legislature not only refused at that time to give more relief, but, as 
if to rebuke future attempts in this direction, waited several years 
before giving any additional equitable remedies of importance *. 

The objections made to the establishment of a court of equity 
were, that the chancellor would possess a dangerous discretion, that 
the court was unnecessary, that generally the consequences of 
giving a court such powers were to be feared; and not the least 
effective objection was that the court would be an innovation °. 
The terrors of the court were the terrors of the unknown. An idea 
prevailed that it would be unavailing and dangerous to attempt 
any legislation on the subject. Many who had contemplated some 
action to remedy the defects in the administration of justice shrank 
from the task, and there were, at that time, not more than four or 
five men who made any considerable exertion to effect the needed 
reform °. 

But the evils resulting from the refusal to give a chancery 
jurisdiction arose continually before the common law judges, who, 
while they confined themselves strictly within the bounds of the 
powers granted to them, and were obliged to turn away without 
relief suitors whose equitable rights were admitted, nevertheless 
took occasion in their opinions to protest, as vigorously as judicial 
propriety would allow, against this prejudice of the legislature. 
In the very first volume of the Massachusetts Reports the Supreme 


1 ‘The reluctance which has always been preserved in our legislature to the establish- 
ment of chancery powers, if it shall be continued, will go a great way to discourage 
devises and conveyances in trust; there can be no common law powers adequate to the 

agement of claims of this natv-e. In this and some other branches of our jurispru- 
dence every one will acknowledge there is a defect for want of a court of chancery.’ 
—Sullivan, Hist. of Land Titles in Mass., p. 215 (1801). 


* Essay on the Estab., &c., p. 22. 
’ The address is the ‘ Essay on the Establishment of a Chancery Jurisdiction in Massa- 


chusetts’ cited several times in this paper. The Essay was published anonymously, and 
without date, in 1810, and, upon the authority of Judge Metcalf and the Monthly 
Anthology, it is attributed to Erastus Worthington. 
* Laws, 1817, ch. 87. 
5 Essay on the Estab., &c., p. 86. © 7b., p. 85 
VOL. V. ce 











380 The Law Quarterly Review. (No. XX. 


Court directs the attention of the legislature to the lack of an 
equitable remedy in cases of trust. The court says: ‘If the con- 
veyance was in trust the court could not have compelled the 
execution of it; and until the legislature shall give us further 
powers we can do nothing upon subjects of /Aa/ nature.’ Prescott 
v. Tarbell, 1 Mass. 208 (1804). Judge Jackson in Pridgen v. 
Cheever, t0 Mass. 453 (1813), complains that ‘this is one of the 
numerous cases in which suitors are exposed to loss and incon- 
venience for want of a court with general chancery powers. But 
it is not for us to remedy the inconvenience. And the same judge 
in Jose vy. Grant, 15 Mass. 517, 522 (1819), utters a yet louder 
complaint: ‘If these suggestions should lead to any adequate 
remedy for the plaintiff and those who are situated like him, or, 
on the other hand, should show that our law furnishes no remedy, 
and thus prevent further trouble and expense to all parties con- 
cerned, the result in either case will be useful to the community. 
.... This is one of the numerous cases which are constantly 
occurring which show the necessity of a court of chancery for the 
complete distribution of justice among the people. It is the boast 
of the common law that it permits no wrong without furnishing a 
remedy; but this is true only when there are courts competent to 
exercise al] the judicial powers which that law requires for its due 
administration. A court of chancery exercises a most important 
part of these judicial powers.’ 

It is naturally with a great degree of interest that we look for 
Judge Story’s participation in this contest in his own state over a 
branch of jurisprudence with which his name is now so eminently 
connected. Like most of the more learned lawyers in the common- 
wealth, he was earnestly in favour of the creation of a court of 
chancery; but, when he gives his opinion upon the subject, his 
advocacy is found tempered with politic concessions to the op- 
position,—concessions, however, which do not substantially modify 
his expression of belief that the court should be established. In 
1820, and in well-chosen time before the assembling of a con- 
stitutional convention to be held in the latter part of that year, he 
presented anonymously his views on the question’. He did not do 
this with a dogmatic assertion that any opposition to chancery was 
unwise and unreasonable, and thereby excite in the obstructionists 
the antagonism of pride as weli as of ignorance, but he extolled the 
existing system while he unobtrusively declared that the establish- 
ment of a proper court of equity would prove ‘a real blessing.’ 
This court should be modelled after the English High Court of 


Story, ‘On Chancery Jurisdiction, North American Review, vol. xi. (1820), pp. 140, 
et seq. 
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Chancery, but only so far as might be applicable to the conditions 
in Massachusetts. It was true that many evils resulted from a 
maladministration of chancery powers, but those powers need not 
be maladministered. And yet there was much good in the very 
rigour of the common law and absence of a chancery jurisdiction. 
The people were trained to attention and prudence in all their 
transactions, for if they lacked these qualities, they were not un- 
likely to acquire in their dealings merely equitable rights against 
one another which a common law court would not protect. Story 
apparently felt that the people of Massachusetts would not be 
unsusceptible to praise, and he proceeds to address himself to state 
pride: ‘There is now a wholesome thrift and accuracy about our 
concerns that disciplines us to close attention and gives us an 
almost instantaneous perception of what is proper. We have at all 
times and almost instinctively the air and character and pride of 
real business men who look at their title-deeds before they lock 
them up, and, what is of quite as much importance, look at them 
diligently afterwards. We do not slumber over our rights, but are 
instant in season and out of season; we do not awaken from our 
dreams of indolence for the first time after the lapse of twenty or 
thirty years and then consult a solicitor as to the best mode of 
framing a bill that shall relieve us from the ill effects of delay and 
forgetfulness, and hardship, and folly. Our laws hitherto have 
secured only the vigilant and not the sound sleepers. J igilanfihus 
non dormientibus leges subvenient. Now it is most desirable to per- 
petuate this course of things, to prevent litigation, and to encourage 
legal certainty. And all this a good court of equity sustained by a 
learned, intrepid and discriminating Chancellor, such as Lord Eldon 
or Mr. Chancellor Kent, would accomplish ; but all this would be 
lost under different auspices, as may be seen in some parts of the 
Union. Without adverting to the learned judges of the State bench, 
we could name a gentleman at the bar of Massachusetts whose 
cautious, well-instructed, modest, powerful mind would adorn such 
an equity bench and create an equity bar’. When the con- 
stitutional convention met in that year, Story was made chairman 
of the judiciary committee which reported that a court of equity 
seemed indispensable to a perfect administration of public justice, 
and recommended a resolution (which was stricken out by the con- 
vention), ‘that the legislature may, if the public good shall require 
it, establish a Supreme Court of Equity distinct from the Supreme 
Court of Law *. 

The contest thereafter was one of unwearied persistency on the 

* Story, ‘On Chancery Jurisdiction,’ North American Review, vol. xi. (1820), p. 157. 

® Journal of the Debates and Proceedings: Convention to revise the Constitution of 


Mass., 1820-21, pp. 71, 72 
Ccc2 
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part of those in favour of a chancery jurisdiction, and their suecess 
was only won inch by inch. The Supreme Judicial Court, having 
in mind the prejudice against chancery, confined itself within the 
narrowest possible limits in administering whatever chancery 
powers were gained for it from the legislature ', but directed the 
attention of the legislature to the frequent failure of remedial 
power in the law *. 

The friends of chancery gradually became more numerous and 
their cause strengthened; but the prejudice of the opposition 
became more confirmed and not always scrupulous as to the 
means it used in the effort to defeat the establishment of an 
equity jurisdiction. The contest in the legislature in 1846 shows 
to what extremity the argument against chancery had been re- 
duced. A bill was reported to the House of Representatives from 
the Committee on Probate and Chancery. The second and impor- 
tant section, upon which the whole debate turned, read as follows: 
‘Upon a bill of discovery in cases of fraud, accident, and mistake, 
under the provisions of the 8th section of the 81st chapter of 
the Revised Statutes, if the complainant have not a plain, 
adequate and complete remedy at common law, he may insert in 
his bill a prayer for relief, and thereupon the court shall have 
power to hear and determine the same in equity; provided that all 
issues of fact arising in the case shall, when required by either party, 
be tried by a jury. This section was defeated. The most 
effective speech against it was made by Mr. Crowninshield, of 
Boston, who expressed a wish that the equity power which had 
been given to the Supreme Court from time to time might be 
taken away; and, in the course of the debate, he held up before the 
House the large volume containing the bill, answer, &c., in the 
ease of Flagg v. Mann (2 Summers, 486), and said: ‘Why, Mr. 
Speaker, did this House ever see a bill in equity? If not, I will 
show you one.’ This theatrical climax was received with a burst 
of applause, and a gentleman who spoke on the same side declared 
that there was no need of argument; that the book had settled the 
question. There was some indignation when it came out later that 
half of the book was blank leaves, and that the case contained no 
more testimony than do many common law cases *. 


' Dwight v. Pomeroy, 17 Mass. 327 (1821); Charles River Bridge v. Warren Bridge, 
6 Pick. 395 (1828). 

2 «If the common law or trustee process will not reach such a case it only shows that 
there is yet a defect in the laws which can ve supplied only by the legislature.’ Parker 
Ch.J. in Black v. Black, 4 Pick. 238 (1826). ‘It may be an inadequate remedy, and 
no doubt this is a proper case for a court of equity, but without more ample jurisdiction it 
is impossible for us to grant relief in equity.’ Wilde J.in Manning v. 5th Parish in 
Gloucester, 6 Pick. 19, 20 (1827). 

* Editorial in the Law Reporter (Boston), vol. viii. p. 556 (April, 1846). The editor, 
P.W. Chandler, was a member of the House of Representatives of Massachusetts during 
that session. 
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A good fight for chancery had been made, but no comprehensive 
results were achieved until ten years later. Jurisdiction in cases 
of fraud, accident, and mistake was given by the Acts of 1855 and 
1856, already referred to; and in 1857 an Act was passed by the 
legislature giving the Supreme Judicial Court ‘ full equity jurisdic- 
tion according to the usage and practice of courts of chancery in all 
eases where there is not a plain, adequate and complete remedy at 
law'.’ It would seem as if this might have conferred upon the 
Supreme Judicial Court as full chancery powers as those exercised 
by the English High Court of Chancery, by the United States 
courts, and by equity courts generally. These courts held that a 
limitation to cases ‘where there is not a plain, adequate and com- 
plete remedy at law’ referred to such inadequacy as existed in 
England at the time of the origin of chancery, and that the right 
to equitable relief was independent of any present inadequacy of 
common law remedies*. Had the same interpretation been put 
upon this provision by the Supreme Judicial Court of Massachu- 
setts, the Act of 1857 would have effected the complete establishment 
of a full chancery jurisdiction in the commonwealth; but that 
court, having been confirmed by long practice in the habit of strict 
construction of all equity statutes, declined to accept full jurisdic- 
tion ahd to administer relief according to the rule prevailing else- 
where. The court held that ‘remedy at law’ must refer to remedies 
at law as they existed under the statutes anc according to the course 
of practice in Massachusetts, and that this would exclude jurisdic- 
tion in some cases where the English Court of Chancery would 
have assumed jurisdiction*®. This interpretation practically ex- 
cluded jurisdiction in all cases except where the suitor would be 
remediless without it, even going to the extent of holding that, if 
the party could secure relief by his own act, he could not have 
relief in equity,—the lawfulness of his act to be determined when 
the other party should sue him for it‘. Such an interpretation 
left the rights of one who sought a remedy in court extremely 
uncertain until he had been at the expense and trouble of an actual 
attempt to secure equitable relief. 

Matters went on in this way for twenty years. In 1875 the old 
method was revived of curing by legislative enactment the defects 
in the existing system with its limited jurisdiction®. Finally, 
however, in 1877, after a struggle of so many years, equity won full 
recognition as a complementary part of the judicial system of 

1 Laws, 1857, ch. 214. ? Story J. in Bean v. Smith, 2 Mason, 270. 

’ Pratt v. Pond, 5 Allen, 60 (1862). 

* Boston and Fairhaven Iron Works v. Montague, 108 Mass. 248, 251 (1871); 


American Law Review (Boston), vol. ix. p. 780; and cases there cited. 
* Laws, 1875, ch, 235. 
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Massachusetts. The terms of the Act which closed the contest were 
comprehensive, and designed to leave no room for judicial interpre- 
tation to limit the broad equity jurisdiction which was granted ; 
‘The Supreme Judicial Court shall have jurisdiction in equity of 
all cases and matters of equity cognizable under the general prin- 
ciples of equity jurisprudence ; and, in respect of all such matters 
and cases, shall be a court of general equity jurisdiction '’ 

In no other state in the Union was there such long and stubborn 
resistance made to the establishment of chancery. The great 
reason for the obstruction, from the time when the subject first 
came to the attention of the state legislature, was undoubtedly the 
wide-spread ignorance of the true nature of equity jurisprudence *. 
In the legal profession the opposition or indifference resulted from 
ignorance of the subject, together with a disinclination to study a 
system whose application was so limited in the commonwealth *. 
The Supreme Judicial Court itself makes a public confession of its 
embarrassment in dealing with even the limited equity powers con- 
ferred upon it, and shows a mild surprise and considerable uncer- 
tainty when asked to grant so common a chancery remedy as an 
injunction: ‘To us who have been used only to common law 
proceedings it could not but appear a novel application to award 
process in the nature of an execution against a party who had been 
only summoned to hear a complaint against him, but whose time of 
appearance had not yet come. It seemed to resemble a little the 
course ascribed to the judge renowned in classic poetry, Castigat 
auditque. But upon examining chancery decisions in England and 
New York, we are satisfied that there are cases which require the 
exercise of the power of preventing as well as compensating 
mischief. . .. Coming to the exercise of this jurisdiction, hesitatingly 
and sparingly conferred by the legislature, so recently as we have 
done, and accustomed as we have been to the restraints of the 
common law, it cannot be expected that we shall be more ready to 
extend power by construction than those who have been long 
familiar with this useful, though somewhat indefinable branch of 
jurisprudence *.’ ‘This court cannot be desirous of enlarging its 
jurisdiction or of assuming the trial of facts in any case, and 
certainly not in the exercise of a jurisdiction [equity], reluc- 
tantly given by the legislature and by no means coveted by us °.’ 
‘It is one of the most obvious disadvantages of the present mode of 
administering the [equity] power, that those who are charged with 


* Laws, 1877, ch. 178. 

? Law Reporter (Boston), vol. ix. p. 43 (1846); Essay on the Estab., &c., p. 85. 
* Law Reporter, vol. ix. p. 43 (1846). 

* Parker Ch.J.in Charles River Bridge v. Warren Bridge, 6 Pick. 400 (1828). 
® 7 Pick. 370 (1829). 
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it are, by incessant engagements in the ordinary course of their 
functions, rendered in a manner disqualified for the exercise of 
duties which, to be well discharged, require the undivided applica- 
tion of a single mind. We, however, must submit to the ordinances 
of higher powers and be content with discharging our duty honestly 
until the legislature in their wisdom shall see fit to make a better 
disposition of this branch of the judicial power’. The grounds of 
argument most convincing with the laymen of the opposition were 
those unfailing ones—delay and expense—which the general public 
can understand without having a technical knowledge of the 
methods and remedies of equity jurisprudence. Then, too, the 
abuses of chancery in England and the effort that was being made 
there for reform during the first half of the present century,—a 
period concurrent with the principal struggle for the establishment 
of a court of equity in the state of Massachusetts,—were not with- 
out their influence in retarding the adoption of full equity powers 
in the commonwealth*. In addition, there still remained those 
reasons, heretofore mentioned, which had been given in 1808 when 
an attempt was made in the legislature at that time to erect a 
court of chancery. From the general ignorance of the nature of 
equity jurisprudence arose the common belief that the abuses in 
equity were immanent in the system itself and were not merely 
remediable defects of its administration. 

Epitomizing then the results of this inquiry into the course of 
equity in Massachusetts, it is found that during the period of the 
theocracy which governed the colony from the settlement until the 
revocation of the charter in 1684, there was no system of equity 
administered by the courts of justice. The inhabitants of the 
colony were ‘a people amongst whom religion and law were almost 
identical, and in whose character both were so thoroughly inter- 
fused that the mildest and the severest acts of public discipline 
were alike made venerable and awful *.’ 

By 1685, equity had come to be regarded by the colonists as a 
system of jurisprudence in itself. Efforts were made by the General 
Court in 1692 and 1693 to erect a court of chancery, but, because 
erected by the General Court instead of by virtue of the great seal, 
there was a refusal of the necessary approval by the Crown. 
Suitors for equitable relief then betook themselves to the legis- 
lature itself, which supplied by its own judgments a substitute for 
the remedies of the forbidden court of chancery. In the province, to 

* Parker Ch.J. in Charles River Bridge v. Warren Bridge, 7 Pick. 367 (1829). 

? In England this more modern feeling against chancery began to find expression in 
parliament in 1810 (Hansard’s Parl, Debates, 1st ser., vol. xvii. p. 181), and reached, in 


intensity, something like a climax with the publication of Dickens's Bleak House in 1853. 
* Hawthorne, Scarlet Letter, ch. 11. 
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the time of the adoption of the state constitution, and even for some 
time thereafter, though in a much smaller degree, the uses of a court 
of chancery were served in part by the legislative courts and in 
part by the common law courts when the latter found an oppor- 
tunity, by a freer declaration of the common law, to mitigate the 
evils arising from the lack of an equitable jurisdiction. 

But it was after the adoption of the state constitution that the 
great defects in the system of remedial justice became much more 
painfully apparent. Prejudice, engendered chiefly by ignorance of 
equity jurisprudence, forbade the establishment of a court of 
chancery. All equity jurisdiction, except the narrowest, was denied 
to the common law courts by the legislature; and these courts, 
while lamenting that a failure of justice must result, constantly 
refused to assume any equitable powers by implication, beyond 
those granted by the express terms of the statutes conferring the 
jurisdiction. The suitor was sent out of court remediless, being told 
that equity and good conscience were on his side, but also that 
there was no provision of law whereby his wrongs could be re- 
dressed. A member of the Massachusetts bar, looking back over an 
honourable professional career of more than half a century, recalls 
his earlier days as a practitioner and says: ‘ When I look back upon 
my early entrance upon the profession, I see that the state of law at 
that time, especially the remedial part of it, was wretched. I seem 
to have lived in the dark ages" Little by little chancery powers 
were conferred upon the common law courts, and finally, in 1877, 
equity was given its full and proper freedom in the commonwealth. 


Epwin H. Wooprurr. 


‘ Hon. Samuel E. Sewall: Address at the Harvard Law School dinner, Harvard 
University ; Commemoration of the 250th anniversary, 1836, pp. 90, gt. 
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CODIFICATION OF THE LAW OF MORTMAIN. 


HE inclusion in one Consolidation Act of the law of Mortmain 

and a branch of the law of Charitable Uses was perhaps unfor- 
tunate as tending to perpetuate the frequently recurring confusion 
of two properly distinct questions. Not that the Act of last year’s 
session ‘To consolidate and amend the Law relating to Mortmain 
and tothe disposition of land for Charitable Uses’! itself exhibits such 
confusion. The two subjects are treated quite separately in Parts I 
and II of the Act, although it is true that they are again brought 
together in Part III, which treats of Exemptions, and Part IV, 
which is supplemental. The evil effect of dealing with two distinct 
subjects in one Act is seen when we find that Mortmain is treated 
almost exclusively in its relation to charitable uses, and charitable 
uses other than religious. 

The present importance of the law of Mortmain is mainly in 
connection with those secular ecclesiastical corporations which, 
together with the now non-existent regular ecclesiastical cor- 
porations (of monks and nuns), were directly within the mischief 
of the earliest statutes*. The corporations sole of the ecclesiastical 
law are, save as to the exchange of glebe lands, grants by impro- 
priators of tithes and grants of limited extent for the building of 
parsonage houses and churches, still subject to the law of Mortmain 
in nearly all its rigour, and cannot, without special license, except 
within the above-mentioned limits, which are very strictly defined, 
acquire land at all either by deed or by will, by grant or purchase. 
Other corporations, charitable or municipal, have now in most in- 
stances had granted to them general licenses to take and hold in 
mortmain, though sometimes with the modification that the land 
so held shall not exceed a fixed yearly value. Trustees of charities 
who obtain incorporation under the terms of the Charitable Trustees 
Incorporation Act, 1872 °%, are by sect.1 of that Act specially exempted 
from the operation of the Statutes of Mortmain. Joint Stock Com- 
panies formed for the acquisition of gain are empowered by statute 
to hold land to any amount, but companies formed for the purpose 
of promoting art, science, religion, charity, or any other like object 
not involving the acquisition of gain, may not, without the sanction 
of the Board of Trade, hold more than two acres‘. Corporations 
may also without special license acquire by deed for the purposes 


' 51 & 52 Vict. c. 42. ? g Hen. III. c. 36; 7 Edw. I. st. 2. 
® 35 & 36 Vict. c. 24. * 25 & 26 Vict. c. 89, ss. 18, 21, 191. 
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of a public park, an elementary school-house or public museum, 
land of any quantity, and by will twenty acres for a publie park, 
two acres for a museum, and one acre for an elementary school- 
house. From these general and special exemptions it is clear that 
the law of Mortmain is at present very limited in its scope in regard 
to such charitable and municipal corporations. The exemptions in 
favour of ecclesiastical corporations sole, bishops and parsons, in 
spite of much legislation on the subject, are still confined within 
narrow limits. 

The exchange of glebe lands, the first point in which such cor- 
porations were exempted from the rigour of the law of Mortmain, 
was originally confined to the case of livings augmented under 
Queen Anne's Bounty'. The power of exchanging such lands was 
afterwards, by the Act 55 Geo. III. e. 147, extended to all livings, 
but is subject to the consent of the patron and of the bishop of the 
diocese being first obtained. 

The second exemption in favour of ecclesiastical corporations 
now depends on the Acts 6 & 7 Vict. ¢. 37, s. 25 (which re-enacted 
17 Car. IL. ¢. 3, s. 7), and 13 & 14 Vict. ¢. 94, 8. 23. These Acts give 
power to the impropriators of tithes to unite such tithes to the 
parsonage or vicarage of the parish church or chapel where they 
lie, without license in mortmain. A third and more important 
exemption is contained in a succession of Acts which authorize the 
increase within limits of the land attached to a benefice. These 
Acts are numerous and full of repetitions. They are shortly summed 
up by Cripps in his Law of the Church and Clergy *, but may, I 
think, be put more shortly still. They allow (1) grants to a parson 
of five acres of glebe land, but so that no glebe be augmented to 
more than fifty-one acres; (2) grant of a parsonage or glebe house 
where none exists already, or where the existing house is incon- 
venient; (3) purchase by an incumbent, where the glebe of the 
benefice does not exceed five acres, of twenty acres in all; (4) pur- 
chase of land of any quantity by the bishop, where the income of a 
benefice vacated after 1838 exceeds £100 a year and new buildings 
are required ; (5) grants of land for endowment of new churches 
under the Church Building Acts, but so that the whole endowment 
does not exceed £300 a year. 

Grants of land for ecclesiastical purposes may also be made to 
the Governors of Queen Anne’s Bounty and to the Ecclesiastical 
Commissioners in virtue of the general license given them to take and 
hold land in mortmain, and also in virtue of special and apparently, 
so far as concerns the law of Mortmain, unnecessary Acts, allowing 
grants to be made to them in mortmain for specified purposes. 


* 1 Geo. I. st. a, ¢, 10, s. 13 2 p. 252. 














XUM 


Oct. 1889.) Codification of the Law of Mortmain. 389 


Yet of all this legislation we hear nothing in the recent Con- 
solidation Act, and apparently the old law remains in all its 
obscurity and confusion, and must still be sought for in the com- 
plicated and contradictory enactments on this subject by which the 
Statute book is cumbered. 

But, although that branch of the law of Mortmain which is still 
of importance is passed over in the Consolidation Act without 
notice, the provisions now practically obsolete of the earliest Mort- 
main Statutes as to forfeiture to mesne lords and the time within 
which they may enter on the forfeited lands are re-enacted with 
all solemnity. It is true that mesne lords can still be shown to 
exist in certain parts of the country’, but their title would in most 
cases be very difficult to prove in law and an instance of forfeiture 
to a mesne lord has probably not occurred for some hundreds of 
years. 

The Statutes explaining and extending the use of the term 
Mortmain are one and all repealed. In place of these we have the 
phrase in sect. 1, subs. (1) of the Act ‘lands assured to or for the 
benefit of, or acquired by or on behalf of, any corporation in mort- 
main.’ This phrase fairly sums up the explanations of Mortmain 
contained in the repealed Statutes, except in regard to the extended 
meaning given by 23 Hen. VIII. c. 10. That Act declared assurances 
‘to the use of parish churches, chapels, churchwardens, guilds, 
fraternities, communalties, or brotherhoods erected or made of 
devotion or by common assent of the people without any cor- 
poration’ to be within the mischief of the Statutes of Mortmain. 
There is nothing in the present Act to extend the application of 
the term mortmain to any but corporate bodies. In one respect 
the old law of Mortmain is enlarged by the present statute, for 
land is defined so as to include ‘any estate or interest in land,’ 
while the doctrine of mortmain proper certainly did not apply 
to any but a freehold, copyhold, or leasehold interest. The last 
mentioned statute, 23 Hen. VIII. ¢. 10, which is repealed in full, 
is also known as the first of the Statutes of Superstitious Uses, 
forbidding as it does assurances ‘to the uses and intents to have 
obits perpetual or a continual service of a priest for ever or for 
threescore or fourscore years. The first of a series of acts on 
which the Courts have relied as declaring the policy of the law to 
be against Superstitious Uses is thus incidentally removed from 
the Statute book. The second Statute of Superstitious Uses (so- 


' It appears from Williams on Seisin that there have been two comparatively recent 
cases in which land was found to be held of a mesne lord: Warrick v. Queen’s College, 
Oxford, 6 Ch. 716; and Passingham v. Pitty, 17 C. B. 299; in the manors of Plumstead 
and Ashwell respectively. 
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called), 1 Edw. VI. c. 14, was on the face of it retrospective, and 
related directly only to superstitious uses of a particular description 
then existing. At the same time it has been held! that this Act 
established indirectly the illegality of certain gifts, by showing that 
the policy of the law was against them, much as the preamble to 
43 Eliz. ec. 4 was held to contain the legal definition or description 
of charity, by showing it to be the policy of the law that uses of 
various kinds should be classed together and dealt with by the 
system of commissions which that Act established. 

The portion of the Act dealing with Charitable Uses refers, as 
the title to the Act implies, mainly to the disposition of land for 
those uses, and with one or two exceptions does no more than con- 
solidate the law regarding such dispositions which was hitherto to 
be looked for in the Act of 9 Geo. IL. ¢ 36, and the many modifying 
statutes since passed. 

The most important amendments in the law of Charitable Uses 
which this Consolidation Act introduces are the following: 

1. The statute 43 Eliz. c. 4 is repealed, and the system, thereby 
established, of commissions to be appointed by the Lord Chancellor 
for inquiring into the condition of particular charities is finally 
abolished. These commissions, though not in use since the begin- 
ing of the present century, have remained up to the present day 
one of the statutory methods for remedying abuses of charitable 
trusts. The establishment of a permanent Charity Commission in 
1853 removed the last reason for the continuance of this system, 
and it is perhaps as well that it should now be altogether done 
away with. 

At the same time the very important preamble to that Statute, 
which has long been and still *s recognised in courts of equity as 
containing the only legal definition of charitable uses, is repeated in 
full in this Act, and it is declared that references in enactments and 
documents to charities within the meaning, purview and inter- 
pretation of the said Act of Elizabeth shall be construed as 
references to charities within the meaning, purview, and inter- 
pretation of the preamble. The wording of this clause, however, 
does not seem to re-enact the preamble for all purposes, but merely 
for the purpose of references in existing statutes, deeds, and docu- 
ments, and it seems questionable how far the statute 43 Eliz. c. 4 
may hereafter be referred to as containing expressly or by impli- 
cation the legal definition of charity. The meaning of the term 
‘charitable purpose’ in the Property Tax Act* and the Inland 
Revenue Act, 1885°, has been debated in some recent cases in the 


) Weat v. Shuttleworth, 2 M. & K. 684. 
* 5 & 6 Vict. c. 35, #8 61, 88, 105. * 48 & 49 Vict. c. 51, 
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Queen's Bench Division, in which an inclination has been shown 
to throw over altogether the meaning of the term ‘Charitable Uses’ 
accepted hitherto for 300 years in courts of equity, and construe it 
in the popular sense as equivalent to eleemosynary or almsgiving 
purposes. There is nothing so far as I can see to prevent courts of 
equity taking now the same direction and refusing to recognise 
any longer the wider meaning of the term, except in cases coming 
under statutes (e.g. the Charitable Trusts Acts) in which especial 
reference is made to the above-mentioned preamble. It is to be 
noticed, however, that in the Property Tax and Inland Revenue 
Acts ‘charitable purposes’ are mentioned side by side with or 
between and apparently distinguished from purposes literary, 
scientific, and religious, which would be themselves included in the 
wider meaning of the term ‘charity,’ and it was said that words 
used in taxing Acts, where those Acts apply to the United Kingdom, 
must be used in their popular and not in their technical sense '. 

2. The complete exemption from the effect of the statute 9 Geo. 
II. c. 36, and amending Acts, formerly granted to the Universities 
of Oxford and Cambridge and the colleges therein and to the 
colleges of Eton, Winchester, and Westminster, is extended by the 
present Act to the Victoria University, the Universities of London 
and Durham with the colleges therein and to Keble College in 
Oxford. Much discussion has taken place, both in the House and 
out of it, with reference to the policy of these exemptions. 

Exemption from the operation of the law relating to the dis- 
position of land for charitable uses has hitherto been extended to a 
very few institutions of a high public character, such as the British 
Museum and Queen Anne’s Bounty; others are authorised to take 
lands by devise within certain limits. 

It has been quite otherwise with the Statutes of Mortmain. Not 
only are they avoided without much difficulty by the grant of a 
special license as occasion arises, but the charters of nearly all the 
more important corporations contain clauses of exemption from 
them. The charter of Keble College itself contains such an 
exemption, although it may not take and hold land in mortmain 
of a greater yearly value than £5000. 

No licerse can cure the mischief which the statute 9 Geo. II. 
ce. 36 was intended to avert, the disherison of children in favour of 
charities, and it may well be maintained that the policy of the Act, 
so long as it remains unrepealed, demands imperatively the con- 
fining of exemptions from it within the narrowest limits. 

3. There is one other novel provision in this Act, which should be 


? Queen v. Commissioners of Income Tar, 22 Q. B. D. 296. Cf. Baird Trustees v. 
Inland Revenue, 25 Scottish Law Reporter, 533. 
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mentioned. Sect. 9 of Part IV dispenses with the necessity of the 
execution of a deed in the presence of two witnesses and enrolment 
thereof in the central office of the Supreme Court (as required by 
9 Geo. IL. ¢. 36 and amending Acts, where land or any interest in 
land is assured for charitable uses, otherwise than for a valuable 
consideration), provided the assurance is made by a registered dis- 
position under the provisions of the Land Transfer Act, 1875, or 
any Act amending the same. Provided registration be made suffi- 
ciently cheap and easy, this enactment should do away altogether 
with the old formalities of a deed executed in the presence of two 
witnesses and enrolled. Of course all the other requirements of 
the Act must in such a case be still observed, the assurance must 
still be made twelve months before the death of the assuror, must 
take effect in possession for the charitable uses immediately from 
its making, and must be without any power of revocation, reserva- 
tion, condition or provision for the benefit of the assuror or of any 
person claiming under him. In cases where the assurance being 
made in good faith for full and valuable consideration need not be 
made twelve months before the death of the assuror, it can under 
the present Act be made by registered disposition at any time before 
that event. The assurance can, however, be made by registered 
disposition only where a deed was required under the old law. 
The new system cannot therefore be employed in assurances of land 
of copyhold or customary tenure. 

With these exceptions the Statutes of Mortmain, falsely so-called, 
are shortly re-enacted. Of the exempting statutes of a general 
character, the Public Parks Act, 1871', is repeated at some length, 
and the Religious Buildings Sites Act, 1868 *, is concisely stated in 
a sub-section. These, however, do not cover all the provisions 
of the other exempting statutes, which are not touched on in the 
way of either repeal or re-enactment in the present Act. 

The Literary and Scientific Institutions Act, 1854°, permitted 
the conveyance of land by way of gift in plots not exceeding one 
acre as sites for such institutions. The Places of Worship Sites 
Act, 1873‘, extends to buildings for public worship and residences 
for ministers the provisions of the Literary and Scientific Insti- 
tutions Act, and conveyances of as much as one acre can be made 
under it by way of gift, for sites for such buildings, and the power 
of making such grants is now extended, subject to certain con- 
ditions, to persons under incapacity®. It is true that under 
the Religious Buildings Sites Act, 1868, assurances of no less than 


' 34 & 35 Vict. c. 13. 2 31 & 32 Vict. c. 44. 
* 47 & 18 Vict. c. 112. * 36 & 37 Vict. c. 50. 
* The Places of Worship Sites Amendment Act, 1882 (45 & 46 Vict. c. 21°. 
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two acres can be made for all the purposes of the two last-men- 
tioned Acts, but they must be made in good faith for full and 
valuable consideration. It seems strange that neither of these two 
Acts (Literary and Scientific Institutions Act, 1854, and Places of 
Worship Sites Act, 1873) is mentioned in a statute professing to 
consolidate the law of the disposition of land for charitable uses. 

No direct reference is made to the Reereation Grounds Act, 
1859', but its provisions, sanctioning the conveyance of ‘ any lands’ 
to trustees as ‘open, public grounds’ without the formalities re- 
quired by the Statute of Charitable Uses, were, except where the 
conveyance is by gift, rendered obsolete by the Public Parks Act, 
the provisions of which are here re-enacted. We might well have 
expected that a Consolidation Act would have referred to or re- 
pealed this and other Acts which subsequent legislation has modified 
or rendered obsolete, and would not have left them to cumber the 
Statute book any longer. The Acts for instance which allow grants 
of not more than one acre in any parish for the purposes of an ele- 
mentary school, although made less than twelve months before the 
death of the grantor, are still of importance where the grant is by 
way of gift, but where it is for valuable consideration are practically 
merged in the Public Parks, Schools, and Museums Act, 1871, re- 
enacted in Part III of the present Act, under which land of any 
quantity may be conveyed for such purposes without special for- 
malities*. Two other early Acts allowing grants of five acres for 
the purposes of training colleges, and of two acres for schools for 
yeomen’s children and candidates for holy orders, seem to be still 
theoretically in force, but of these also no notice is taken *. 

The Public Health Act, 1875 ‘*, which is the most recent Act sane- 
tioning grants of land for a special class of charitable purposes, should 
also have been referred to. It permits urban authorities to purchase 
lands to be useil for public walks or pleasure grounds, without any 
limit to the amount of land so purchased. Its provisions in this 
respect do not seem to go further than those of the Public Parks 
Act, and, so far as the law of Mortmain and g Geo. II. ¢. 36 are 
concerned, there was never any need for their enactment. 

To sum up the criticisms which a study of this Consolidation Act 
suggests, I say that it fails in consolidating either the law of Mort- 
main or the law of the disposition of land for charitable uses. Of 
ecclesiastical corporations, on whom the law of Mortmain now 
mainly presses, and of the long series of Acts, which relieve them 
from a small portion of their disabilities under that law, we hear 
nothing. Of the many Acts which grant exemption from the 


1 22 Vict. c. 27. 2 See 4 & 5 Vict. c. 38; 7 & 8 Vict. c. 37. 
512 & 13 Vict. c. 49; 15 & 16 Vict. c. 49. * 38 & 39 Vict. c. 55, 8. 164. 
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rigours of the law relating to the disposition of land for charitable 
uses, some that are obsolete remain unrepealed, and two that are of 
real importance are not referred to. Perhaps the most important 
portion of the Act, when we consider the likelihood of an early re- 
form of the law of Land Registration, is the clause which enables 
assurances of land for charitable uses to be made by registered dis- 
position under that law; the cumbrousness of the present process 
of assuring lands to charitabie uses, which at present stands so 
much in the way of such assurances, may thus be to a great extent 
removed. 

It was no doubt too much to hope that we should obtain in the 
present Act anything like a codification either of the law of Mort- 
main or of the law of Charity, but a complete consolidation of all 
the statutes which the Act by its title professes to consolidate 
might not unreasonably have been looked for. When a consolida- 
tion Act leaves it still necessary to investigate the statutes at 
large for important enactments which, though dealing with its 
special subject, it fails to cover, or when it does not repeal all that 
needs repealing, it may surely be said to have failed in fulfilling 
its sole function. 

R. E. MitcHesoy. 
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ADMINISTRATION OF TRUSTS BY JOINT STOCK 
COMPANIES. 


CARCELY could a more onerous and thankless office be found 
b among the institutions of British law than that of the trustee. 
Held down to discharge all the duties of his office with the most 
rigid punctiliousness, heavily responsible for the least deviation 
from the strictest line of his instructions, and sometimes even de- 
barred from acting to his own advantage though the interests of 
his beneficiary be in no respect thereby prejudiced, he is never- 
theless prohibited from deriving any personal benefit from his 
voluntary labour, and all the time and trouble which his trust 
demands of him must be gratuitously given. Nor is his position 
improved by the fact that he is frequently a near relative or close 
personal friend of the testator or settlor, who shows his confidence 
in his friend by appointing him to this office ; for in this case he is 
often assailed by the importunities of his beneficiaries to relax 
somewhat of the rigidity imposed by the terms of the trust in order 
to secure some advantage to one or more. He is commonly assured 
that though he may thus commit a technical breach of trust, yet 
nobody will ever call him to account for so doing; and he has to 
make his choice between the risk of legal consequences in case of 
compliance and the ill-will of the beneficiaries should he be firm in 
refusal. The law reports abound with cases which illustrate the 
great hazard run by trustees who permit a desire to gratify the 
beneficiaries as far as possible to encroach upon the rigorous ful- 
filment of the obligations of their office. 

Some indication that persons are beginning to appreciate that 
the functions of a trustee are of an inordinately severe character is 
afforded by sections 31 and 32 of the Conveyancing Act of 1881, 
which have provided means whereby release from a trust may be 
further facilitated. But the relationship of trustee and beneficiary 
will never be placed on a satisfaciory footing until it is recognized 
that the duties of the former are such as to entitle him to reason- 
able remuneration, and not merely to re-imbursement for actual 
expenditure. And the tendency of sucha recognition will be largely 
to change the office of trustee from a friendly intervention to a 
connection of a business nature. 

To change the administration of a trust from a gratuitous act of 
friendship to a transaction for consideration would be almost as 
great an innovation as could be introduced into English law, and 
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the novelty will be yet the greater when it is not an individual 
but a corporation which is to undertake the business. Yet changes 
are produced by such pressure of circumstances as demonstrate an 
existing inconvenience ; and since the manifold duties now imposed 
upon trustees have become so vastly more laborious and complex 
than in the days when equity first recognized the phenomenon of a 
beneficial as distinct from a legal interest, it is not inopportune to 
consider whether the present restrictions upon trustees be either 
fair or expedient. It has been observed that the law is just toa 
trustee, but not generous; the justice thus alluded to being em- 
bodied in the permission granted him to charge against the trust 
estate whatever actual personal expenditure the discharge of his 
duties has necessitated. But it may well be questioned whether 
justice and not mere generosity does not demand that the faithful 
fulfilment of the onerous duties of trusteeship should be compen- 
sated by something more than mere indemnification. 

Great indeed is the contrast between the multifarious and intri- 
cate duties which may now fall to the lot of the acceptor of a trust 
and the mere holding of realty on behalf of a disqualified corpora- 
tion which was the primary idea when uses originated. Whatever 
may be the justice of the well-known stricture of Lewin as to the 
origin of trusts from the inspiration of fraud, the convenience of 
the new machinery had so commended itself that a mighty and in- 
tricate branch of our law has risen out of the small beginning. 
Testators making their wills, parties entering into the state of 
marriage, husbands effectuating settlements upon their wives, 
fathers providing for the maintenance of their children, debtors 
seeking to come to terms with their creditors, all resort to the 
willing friend to beg his acceptance of this weighty and profitless 
burden. And an amount of business is gratuitously done by the 
obligated trustees which, were it paid for on the same scale with 
other confidential transactions, would probably be represented by 
thousands of pounds daily. 

Cessante ratione legis, cessat lex ipsa; and if the times have 
gone by when monastic foundations needed an appliance for 
eluding the restrictions of Mortmain and the trust rest on a totally 
different basis than in the days of its inception, it is then time to 
consider the whole question of its accompaniments, and if necessary 
to adjust these to the new conditions. Not only is it consonant to 
common reason that fair remuneration should be received for time 
and attention bestowed, but it has been enuntiated by a Lord 
Chief Justice of England that ‘there is nothing that stimulates a 
man’s energy and diligence so much as the probability of his re- 
ceiving reward’ (summing up of Reg. v. Castro, vol. i. p. 455). We 
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have moreover certain offices analogous to trusts, and differing 
little from a pure trust except in name, in which a recompense 
to the holder of the same for time spent and labour bestowed is not 
prohibited. By section 72 of the Bankruptcy Act of 1883 (46 & 
47 Vict. ¢. 52) provision is made for the remuneration of a trustee 
in bankruptey; and it would be difficult to find any other dis- 
tinction between this official and the trustee more generally so- 
called than that the latter is usually a personal friend of the other 
parties concerned. 

Not only is the trustee forbidden to receive actual payment for 
his labour, but his office places him in a disadvantageous position 
under certain circumstances when he might benefit himself not 
only without prejudice to but actually to the advancement of the 
interests of his beneficiary. Such might be the case where trust 
property is for sale, and the trustee might be willing to give a 
higher price for it than any other party. But the trustee must not 
purchase for his own enjoyment the property of his beneficiary, 
no matter how fairly and openly he is willing that the negotiation 
should proceed. He may thus be compelled to forego some ad- 
vantage of the utmost importance to himself, never contemplated 
at the time of his acceptance of the charge. Here again is a con- 
sideration telling in favour of the justice of allowing the trustee 
some compensation, not only because he has given time and trouble, 
but because he has submitted to responsibilities, restrictions, and 
possible damnification. 

But this being conceded, it is but going a little farther to allow 
trusteeship to be made a profession, either by itself or in conjunc- 
tion with other undertakings of a confidential character. Nor will 
anything be lost to the beneficiary through the circumstance of 
having his interests looked after, not by men accepting an unremu- 
nerative and perhaps unaccustomed burden in addition to their 
own immediate concerns. but by persons skilled by long practice 
to an occupation which they have made the primary pursuit of 
their lives. 

To pass from the law of trusts and trusteeship to that of joint 
stock companies would, according to conservative ideas, be as 
great a transition between two legal subjects as could easily be 
made. But a connection between the two institutions has been 
effected in Australia with highly satisfactory results ; and to show 
how this has been done is the object of the present article. The 
fundamental purpose for which joint stock companies are formed 
is profit either to the company as such or to the individual share- 
holders. ‘The Acquisition of Gain by the Company, Association, 
or Partnership, or by the individual members thereof’ is the con- 
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dition which renders registration of an association of more than 
twenty persons compulsory (see sec. 4 of the Companies Act, 1862) ; 
and the whole of the Companies Act is framed with only this 
species of association in contemplation. Until it be made lawful, 
therefore, for a trustee to receive remuneration for the services he 
gives, all transactions where beneficiaries are concerned must be 
held to be outside the sphere of commercial companies. But when 
this exigency has been provided for, we are still confronted with 
the no less novel proposition that a corporation rather than an in- 
dividual or individuals should be made the recipient of this 
charge. Hitherto it has been ordinarily confined to those personal 
friends of the creator of the trust whom he deemed worthy of so 
great a mark of confidence. The contemplation however of trustee- 
ship as a business transaction will go far towards doing away 
with any idea of incongruity which old habits of thought would 
regard as existing between a trust and the affairs of a mercantile 
organization. 

A company may engage in any form of business lawful to an in- 
dividual, but when it comes to making a company the recipient of 
a commission of a fiduciary character, there is unquestionably an 
element introduced into its functions not hitherto familiar, at least 
in England. Nothing however but the instinctive conservatism 
of human nature can make any objection to investing companies 
with a trust which is after all merely an extension of a confidence 
already reposed to a smaller degree. The important and respon- 
sible offices of a banker are nearly always discharged by joint stock 
companies ; and many other instances might be cited to show that 
confidential business transactions are not necessarily confined to 
individuals. 

A trusteeship has always been held to be a matter strictly per- 
sonal, the delegation of which has been resolutely prohibited. And 
it was most unquestionably the original idea to devolve this re- 
sponsibility on some particular individual or individuals. But a 
person need not be an individual; and it has been expressly 
enacted by 3 & 4 Will. IV. c. 27. sec. 1 (though on a different 
matter from that now under consideration) that ‘ the word “ Person” 
shall extend to a Body Politic, Corporate, or Collegiate, and to a 
Class of Creditors or other Persons, as well as an Individual.’ It 
need be no objection therefore to the idea of trust administration 
by a company that the nature of trusteeship is strictly confidential 
and personal. Two long-established principles however must be 
encroached upon when we concede (1) that a trust may be accepted 
with a view to the advantage of the trustee; and (2) that a joint 
stock company is a suitable acceptor. It is submitted neverthe- 
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less that the establishment of joint stock companies for conducting 
trust business is consistent with generally-received notions of 
commercial policy, and only repugnant to an antiquated conven- 
tionality the reasons for which have long since passed away. 

So much for the bare principles which are involved in the idea 
of effecting a union between joint stock companies and the work 
of trusteeship. But a brief retrospect of the history of companies 
in Australia having this object (where they have now for many 
years existed) will supply a more forcible illustration of the needs 
which they are prepared to meet, while the success which has 
attended them shows the appreciation of the public of the advantages 
of their introduction. 

It has always been an important part of a solicitor’s work to 
manage the monetary affairs of his various clients. But the in- 
vestment and control of the property of the living proving to be so 
lucrative an undertaking, and one that could most advantageously 
be conducted with the influence of large capital, certain members 
of the outside public entered into competition with solicitors for 
this species of confidential employment, and more effectually to 
attain their end they consolidated themselves into a joint stock 
company having for its object the management of estates and in- 
vestment. But when a business had been established on these 
lines, it became a further question whether it would not be possible 
to combine the functions of trustees, executors, and administrators 
for the dead with the more familiar office of agency for the living. 
Here appears the first suggestion of an encroachment upon the 
long-established traditions of trusteeship. The trust was now to 
become a commercial factor sought for for purposes of gain. But 
in order to make such business legal, it was necessary to obtain 
special authority from Parliament. 

The colony where these transactions took place was Victoria ; 
and, the company having already been formed and commenced 
business, an Act was passed in 1879 by the Victorian Legislature 
(43 Vict., No. 644) confirming its establishment and authorizing its 
proceeding to business in the proposed direction under certain con- 
ditions designed to secure the safety of its clients. This statute is 
shortly cited as the Executors’ Companies Act. Its preamble sets 
out some of the inconveniences for which it intends to sanction a 
remedy: ‘ Whereas from the uncertainty of human life and from 
other causes great difficulty often arises in securing the services of 
suitable persons for the office of Trustee, Executor, and other 
similar offices. And whereas .. . a Company has been formed 

. with the object among other purposes of affording persons 
the opportunity of obtaining the services of a permanent corpora- 
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tion for the performance of the duties of such offices and thus to 
remove much of the uncertainty and insecurity which attend the 
appointment of individuals ;’ for these and similar reasons the com- 
pany was to be empowered to undertake for remuneration the 
work of executors, administrators, trustees, &c. The removal of 
the one restriction which renders the office of trusteeship all burden 
and no profit has thus of itself simplitied and rendered easy much 
of the work which encounters the searcher after trustees. Men of 
great business experience are now ready to undertake the charge 
of estates for persons to whom they had previously been utter 
strangers ; the interests of beneficiaries need no longer be entrusted 
to parties who, however conscientious in the discharge of their 
duties, may fail in obtaining the best possible advantages for their 
charges through the novelty of the new work. The absconding 
trustee and the havoe which his default causes may become a 
matter of history; permanency as well as thoroughness can be 
assured by placing one’s affairs in the hands of the company. And 
above all, legislative enactments have secured that the company 
shall give an ample guarantee for the bona fide administration of 
its clients’ affairs. 

A review of the principal sections of the Executors’ Companies 
Act may be not without advantage, as showing the basis upon 
which the company’s privileges and duties have been given and 
imposed. 

Sections 1-3 empower the company to act as executor to a will, 
or administrator to an estate, in the same way as an individual 
might have so acted ; and it is provided that when an application 
to court for probate or letters of administration is necessary, an 
affidavit from the managing director or other manager of the com- 
pany shall be accepted in lieu of the affidavit required from indi- 
vidual applicants. 

Section 4 is most important, as providing for a fund whereby to 
meet any liability of the company for maladministration of a 
client's affairs. We have not yet got beyond those sections of the 
Act which deal with probate and administration; but it is pro- 
vided that liability for maladministration shall extend to all 
capital of the company, paid and unpaid, as well as to all its other 
assets. It is also enacted that when the paid-up capital shall have 
reached to £25,000, of which '10,000 is invested as set forth 
below, that this security shall be deemed sufficient to serve in lieu 
of the bond required from individual administrators. The condi- 
tions of the investment of the £10,000 are as follows. The invest- 
ment is to be made in the public funds of the colony, and in the 
name of the treasurer of the colony in trust for the company. 
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Transfer of the stock thus held in trust must be either with the 
joint consent of the treasurer of the colony and the company, or 
upon an order from the Supreme Court or a Judge of the same. 

Section 5 deals with the question of the appointment of the 
company to the position of trustee or receiver or committee of estate 
in lunacy, the company being empowered to exercise all the fune- 
tions of these offices until removed from the same so soon as the 
paid-up capital shall amount to £25.000, which capital together 
with the rest of the company’s assets is to be deemed sufficient secu- 
rity for its rightful discharge of its duties. 

By section 6 the company is permitted to act under a power of 
attorney in all cases where a private individual may do the same, 
which power may be exercised by the managing director or by the 
manager or by any two directors. 

Section 7 provides that wherever the personal attendance of an 
executor, administrator, &c. (such executor or administrator being 
an individual) is required in a Court of Justice or elsewhere, the 
company in similar cases shall be represented by the manager or 
managing director, who must attend in person, and must discharge 
on behalf of the company all duties personally incident to an 
executor, administrator, &c. The managing director, manager, or 
directors shall also be personally liable, both individually and col- 
lectively, for their proper conduct and amenableness to jurisdiction 
as though they were acting in their individual capacities. The in- 
terests of the public are thus doubly secured; for it is expressly 
provided that the assets of the company shall remain liable for 
misfeasance and nonfeasance on the part of its officers, notwith- 
standing the individual liability of any defaulter. 

Section 8 deals with the important question of remuneration ; 
and provides that the company may charge their clients at any 
commission not exceeding tive pounds for every £100 entrusted to 
them, in addition to charges for all lawful and reasonable expendi- 
ture in the discharge of their office. The rate of remuneration, 
however, even within these limits, is subject to the revision of the 
Court and liable to reduction in case of its being deemed excessive. 
Nevertheless a testator may leave any legacy he please to the 
company by way of remuneration in lieu of the commission thus 
authorized. The construction of this section has been made the 
basis of a judicial decision; but in order to avoid interrupting the 
review of the statute, discussion of the case in question shall be 
postponed to a later part of the article. 

Section g provides for the company’s being under the same 
control, liability to removal, and amenability to competent juris- 
diction as private individuals discharging the like functions. 
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By section 10 any cestuique trust, legatee, &e. who may be 
interested in an estate under the management of the company, and 
who cannot after application obtain a satisfactory account from the 
managing director ot manager, is empowered after notice to the 
company to apply to the Supreme Court or to a Judge thereof to 
order an account ; which the Judge may order or refuse according 
as he deem the complaint sufficient or otherwise, using his own 
discretion as to payment of the costs of the application. And 

Section 11 permits the Court or Judge to substitute an order for 
an examination of the books of the company so far as the particular 
estate is concerned, wherever that may appear to be the more con- 
venient course. 

Section 12 is one of great importance. Its object is to guard 
the clients of the company against loss occasioned by the winding- 
up of the same, or the alienation of shares by directors or private 
holders. No voluntary winding-up of the company may take place 
so long as it holds any unadministered estate under its control, 
unless such winding-up be made by the special sanction of the 
Supreme Court or a Judge thereof. And any person having an 
interest in such unadministered estate may apply to the Court or a 
Judge to restrain any voluntary winding-up or the alienation of 
any share by a shareholder. We shall see the importance of this 
provision when we deal with a subsequent section touching the 
liability of shareholders. 

By section 13, the directors of the company must be at least five, 
of whom three are necessary to form a quorum; and any vacancy 
in the directorate must be notified in the Government Gazette within 
twenty-one days after it has occurred. And in the event of the 
company being wound-up, every director will be liable for all 
shares held by him within a period of two years preceding the said 
winding-up. 

Sections 14 and 15 deal with the shares of the company. 

In section 16 we see an extension of the ordinary rules of the 
liability of shareholders in joint stock companies. Section 26 of 
the Victorian Companies Act of 1864 (27 Vict., No. 190) is identical 
in meaning and nearly identical in words with the corresponding 
English provision in the Companies Act of 1862 (25 & 26 Vict. 
ce. 8g. sec. 38), which sections set forth the rules of liability of 
shareholders in companies generally. But in the Act which we 
are now specially considering, it is provided that in the Trustees, 
Executors and Agency Co. there shall be added to this ordinary 
liability an extraordinary one of £2 10s. upon each share; and 
since that is the nominal value of one share, every member is 
virtually made liable to twice the amount of his holding. This 
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liability extends so far back as a year prior to winding-up in the 
case of a private shareholder, and two years in that of a director. 

Section 17 (a long one) deals with the contingency of moneys 
forming part of an estate under the hands of the company (in any 
of its capacities) remaining unclaimed when lawfully payable. It 
is enacted that when any such moneys shall have remained un- 
claimed by the person entitled for five years, they shall be paid 
by the company to the Receiver of Revenue in Melbourne, and 
placed to the eredit of a fund to be called the ‘Testamentary and 
Trust Fund’; the particular estates with respect to which such 
moneys have been paid to be distinguished. This money, when so 
paid in, is to bear interest at the rate of three per cent. per annum 
until it is invested by the Treasurer of the Colony, who may invest 
it in Government debentures or stock, yet distinctly specifying the 
estates to which the various sums appertain. Interest on such 
debentures or stock must be placed to the credit of the Fund, and 
no transfer of any debenture or stock may be signed by the 
Treasurer, nor money paid over from the Fund, till the transaction 
has been sanctioned by the Supreme Court or a Judge thereof. 
The company is to be accountable every six months for a statement 
specifying all particulars of such moneys in their hands as come 
within the provisions of this section. Default on the part of the 
company to comply with this enactment will subject itself to a 
penalty not exceeding five pounds per day while the default con- 
tinues; and a similar penalty will await every director or manager 
who wilfully permits the neglect. 

Section 18 anticipates the possibility of the Treasurer of the 
Colony being unable to obtain from the managing director or 
manager a sufficient statement of such property as falls under the 
provisions of section 17; and authorizes him upon occasion to 
apply (after notice to the company) to the Supreme Court or to a 
Judge, who may dismiss the application, or make any order in com- 
pliance therewith as the circumstances seem to justify. 

Section 19 allows any person who shall be entitled to any money 
or stock forming part of the ‘Testamentary and Trust Fund’ as 
established under section 17 to apply to Court in the same way as 
under section 18 the Treasurer of the Colony may do so. The 
time within which such application must be made is a period of 
six years from the date when the particular unclaimed money was 
paid by the company to the Receiver of Revenue; but in calculating 
this period of six ‘years all time is to be left out of account during 
which the applicant may have been an infant, a married woman, of 
unsound inind, or beyond seas. 

By section 20 it is provided that within a month after the pass- 
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ing of the Act, and on every first Monday of February and August 
during the existence of the company, a declaration is to be made 
in the form of an annexed schedule by the manager or other 
responsible party or parties for the time being. This schedule sets 
forth the limited liability of the company; the capital of the com- 
pany; the number of shares issued; the amount for which calls 
have been made and how much of that amount has been received ; 
the amounts of all moneys received and paid on account of estates ; 
and the balance held to the credit of estates under administration. 
In addition to this it is required that the company set forth what 
its liabilities and assets were on the first day of January (or July) 
last preceding the issue of each present declaration. The penalty 
for issuing any wilful misstatement in this declaration is liability 
for wilful and corrupt perjury; and omission to make the declara- 
tion renders the company and every defaulting manager or director 
liable to a penalty not exceeding five pounds for every day that the 
defect may continue. 

It is particularly provided by section 21 that no monopoly is 
guaranteed to the company thus the subject of legislation, but that 
like powers to those above granted might be conferred upon any 
other company having similar objects. 

There is room for improvement in the wording of section 22; but 
its meaning seems to be that it is lawful for a testator to appoint 
any solicitor he please to conduct the legal business of his estate, 
notwithstanding the fact that it has otherwise been placed under the con- 
‘rol of the company; for it would be a mere truism to enact that a 
testator might appoint for his estate’s legal business any solicitor 
he pleased. It is particularly provided, however, that the company 
is net to be held responsible for misconduct of any sort in a solicitor 
so appointed. It is permissible nevertheless for the company or 
any person interestea to apply to Court for the removal of such 
solicitor ; and upon sufficient cause shown the Judge may order his 
removal and appoint the company’s solicitor in his place. 

Section 23 makes allusion to the incorporation of the company ; 
and provides that, except so far as the Act has expressly modified 
it, the constitution of the same shal] remain unaffected. 

Among minor considerations it is enacted by section 24 that the 
provisions of the Act (so far as permission to deal with the public 
is concerned) should not come into operation before the paid-up 
capital of the company amounted to £25,000. 

Such is an outline of the provisions which were framed by the 
Victorian Legislature to give legality to this new kind of business. 
It cannot be denied that throughout this statute the protection of 
the public in its dealings with the company has been abundantly 





XUM 





——— oe 





XUM 


Cct. 1889. } Administration of Trusts Ly Joint Stock ( ‘umpaiies, 105 


cared for. A security of £'10,000 to be deposited by the company 
and invested on its behalf under Government control ; an extra- 
ordinary liability of the shareholders as well as an individual 
liability of any defaulting manager or director; a prohibition 
against winding-up without leave of the Court or a Judge while 
any unadministered estate is in the hands of the company; a pub- 
lication twice a year of those matters in connection with the com- 
pany which are of particular importance to the public; a liability 
to a strict supervision of the Court over all the company’s proceed- 
ings; and a maximum fixed to the amount of commission which the 
company may charge by way of remuneration (which maximum may 
itself be reduced by the Court wherever in any special case this may 
seem expedient); all these measures indicate that in sanctioning 
the existence of the company, the Legislature has adhered to the 
time-honoured principles of equity, which almost universally apply 
the rules of trusteeship in favour of the beneficiary and against the 
trustee. The one concession made in the opposite direction is 
permission to the trustee (that is, the company) to make a limited 
charge by way of compensation for service rendered. The advan- 
tages which the public derive in return for this permission are 
access to a permanent corporation the very business of which is to 
accept the responsibilities of trusteeship; thereby being able to 
avoid the risks and inconveniences of the death. absence abroad, or 
misconduct of the individual trustee. The stability and solvency 
of the company to meet its liabilities are provided for not only by 
the £10,0co which is to be deposited in the hands of Government. 
but also by the enactment that the company might not proceed to 
business until its paid-up capital amounted to at least £ 25.000. 
The history of the company during the last ten years proves that 
the experiment has been timely. Its commercial success has been 
very great: and many other companies have been floated in Vie- 
toria with like objects. And the question is now before the Legis- 
lature of that colony of passing an Act sanctioning generally the 
existence of such companies, thus avoiding the necessity of a 
special measure whenever there is a proposition of starting a new 
one. 

This great success in Victoria has recently attracted the attention 
of certain parties in Queensland; where there is at present a 
decided movement towards the establishment of companies similar 
in their objects to the trustee associations of the older colony. 
The Queensland Legislature has for some years partly recognized 
the justice of allowing holders of fiduciary offices to charge a 
moderate commission for their pains. By section 6 of the Probate 
Act of 1867 (31 Vict., No. 9) it is enacted that ‘it shall be lawful 
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for the said Court [i. e. the Supreme Court] to make all such orders 
as may be necessary .... for the payment out of such assets to the 
persons administering the same of any costs, charges, and expenses 
which may have been lawfully incurred by them, aud also such com- 
mission or percentage as shall be just and reasonable for their pains and 
troulle therein. This provision, however, stops short of the case 
of trustees strictly so called, as we see by the case of 
Wickham v. King (Queensland Law Journal, vol. 1, Supplement, 
p- 13). Here it was expressly laid down by the Full Court that the 
section in question only provided for the remuneration of executors 
and administrators; and that there was still no facility for a 
trustee to receive any reward for his services. But now that 
Queensland enterprise has floated companies for transacting agency 
business in various forms, there has been inserted into their respec- 
tive Memoranda of Association the object among others of under- 
taking for commission or other remuneration the offices of receiver- 
ship, trusteeship, executorship, and administratorship. No Act 
has been passed by the Queensland Parliament to authorize, either 
generally or specifically, the engaging in such business by a 
company; and it would be premature to discuss how far a company 
can lawfully carry on the same in the absence of such special per- 
mission. In at least one case the Memorandum of Association has 
been constructed with care to keep this branch so distinct from the 
rest of the company’s undertakings that the unquestionably legiti- 
mate departments may not be affected should the acceptance of 
trusts &e. be held to be w//ra vires. The experiment is new in 
Queensland ; but looking at its success in Victoria, it may be safely 
inferred that these companies have supplied an appreciated con- 
venience to the inhabitants of that colony; and their introduction 
to the notice of the Imperial Parliament and the public of Great 
Britain may now be suggested. The considerations urged in the 
early part of this article plead for a relaxation of the rigour of the 
present law with respect to trustees. The reasons which induced 
the Victorian Legislature to sanction the ‘ Trustees, Executors, and 
Agency Company, Limited’ (as set forth in the preamble of the 
Exeeutors’ Companies Act), are no less forcible in England than in 
Australia ; nor are the conditions of the colonies and of the mother 
country so unlike that what has succeeded so signally in the one 
may not therefore be thought worthy of regard in the other. But 
should it be resolved to permit the experiment in Great Britain, the 
question will arise whether an Act of Parliament should legalize 
generally the existence of Joint Stock Companies for the Adminis- 
tration of Trusts (under whatever conditions might be deemed 
fitting), or whether powers should first be conferred upon one 
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company only until the result of the innovation had been demon- 
strated. Perhaps the latter course would have more to recommend 
it; for it was said of old that great changes should not be too 
sudden', And should it be resolved to begin the experiment in 
this way, the lines of the Executors’ Companies Act of Victoria may 
be recommended as a basis for an English statute to go upon, as 
being generally clear, comprehensive, and scrupulously careful of 
the interests of the public. 

Two cases, however, have arisen with reference to this company, 
a brief notice of which may serve to caution the framer of any 
measure for England against leaving the like questions to be settled 
by judicial decision. The Executors’ Companies Act was passed in 
December, 1879. But in October of that year, the company not 
being then protected by any special legislation, the question arose 
whether the company, when a testator directed that such persons 
should be his executors (they being directors of the company) as 
the company might by deed nominate for that purpose, could 
validly comply with these conditions by nominating two of its 
directors (see Jn the will of Hadden, 5 V.L. R. (1) 91). This was 
decided by Mr. Justice Molesworth in the affirmative, who granted 
letters of probate to the two gentlemen nominated, but as in- 
dividuals and not in their directorial capacity. The issue as to 
whether self-appointment could be admitted on the strength of a 
general power of appointment having been decided by reference to 
the ease of Ryder (2 Sw. & Tr. 127), the question turned upon the 
powers of a corporation to make appointments. The learned Judge 
seems at first to have had doubts whether a mercantile society 
could be made the depository of a power of appointment. But 
difficulties with respect to a corporation’s qualification to be ap- 
pointed executor having been set at rest by such considerations as 
are set forth in 1 Wms. Exors. 228 *, including the expedient of the 
appointment by a corporation of a syndic (see the case of Darke, 
1 Sw. & Tr. 516), it was held that corporations which could by 
such means get over their difficulties as appointees could not be 
prevented from becoming appointors. The explicit wording of the 
first section of the Executors’ Companies Act would, in a later case, 
have avoided the necessity of so elaborate an argument to establish 
the company’s qualification as appointee. 

A case which caused some amount of debate arose in 1881 upon 
the construction of section 8 of the Act. This was Jn the Will of 
Henry Reynolds (7 V. UL. R. (1) 61). Here a testator had appointed 


’ * Periculosa sunt quae magna sunt si repentina sunt.’ (Novatian.) 
? Such is the citation in the report. In the eighth edition of Williams on Executors 
this topic is dealt with on pp. 232 and 233. 
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two individuals as his executors, one of whom was now dead, and 
the other a resident in New South Wales. The absent executor 
appointed the company under power of attorney, by which instru- 
ment they might lawfully be appointed under section 6. The 
company accordingly applied for letters of administration. The 
main question which was debated in this case was whether, under 
the circumstances, the rate of remuneration should be first fixed by 
the company, subject to the revision of the Court, or whether the 
Court should determine the same in the first instance. The latter 
view prevailed when the case was first heard, the Judge drawing a 
distinction between the direct appointment of the company by a 
testator and its appointment by attornment from another executor. 
The principle underlying this distinction seems to have been, that 
in the former case the company has enjoyed the personal confidence 
of the testator, of which there is no evidence when the appointment 
is by attornment. And since (as the learned Judge considered) the 
section relating to remuneration contemplated only instances where 
the company’s appointment was a direct one, the case then before 
the Court was taken out of its operation. It was for the Court 
therefore, and not for the company itself, to decide in this case 
what the rate of remuneration should be. 

But whatever logic may lie behind the distinction thus drawn, it 
was decided by the Full Court on appeal that this judgment must 
be reversed. Section 8 of the Act clearly enunciated that it was 
for the company in the first instance to fix its rate of remuneration, 
and no question was raised as to how its appointment arose. By 
the second section it was made lawful for the company to apply for 
and obtain letters of administration wherever an individual might 
do so; and an individual may act as administrator under power of 
attorney. We have the principle established, therefore, that the 
company in all cases fixes its remuneration in the first instance. 

In addition to the above points, it would be well for legislation 
to settle a question which might otherwise make room for contro- 
versy, and of which the Victorian statute has taken no notice. 
This is whether a manager or director of such a company should 
be permitted, in his individual capacity, to purchase property from 
the company’s beneficiaries. It must be taken for granted that the 
law which restrains a trustee from purchasing of his beneficiary 
would apply to a Trust Compeny; but should its officers as 
individuals be brought under the same injunction? It might be 
undesirable to extend restrictions in this direction which are 
already rigorous enough, and calculated to work a hardship both 
to trustee and beneficiary in the quite possible event of particular 
circumstances making the trustee willing to give more than any 
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other person for some piece of the trust property. Should a 
director of a Trust Company desire to purchase any property of the 
company’s beneficiaries, the transaction could be superintended by 
his co-directors, whose interest it would be to see right done to the 
vendor. Or it might be provided that such a negotiation should 
only be permitted under the supervision of the Court. But what- 
ever it might be deemed fitting to enact respecting the lawfulness 
of such purchases, their validity or invalidity should be clearly set 
forth by statute, and not left to be decided by the uncertain and 
tedious process of litigation. 

Finally, when it is made legal for Joint Stock Companies to 
undertake the execution of trusts for profit, it will then be a fitting 
time to enquire whether a fair remuneration can any longer be 
denied to the individual trustee. There is as yet no precedent for 
forbidding to an individual that which is permitted to a private 
corporation. The only question which could arise before setting 
corporate and individual trustees upon an equal footing would be 
whether the security given by a Trust Company were of such a 
nature that special advantages might therefore be granted. On 
page 627 of his work on Trusts (8th edition) Lewin has stated some 
of the objections which have been urged against permitting a 
trustee to receive recompense. But these do not suffice to support 
the inequity of requiring a man to sustain for no reward the 
arduous duties and great responsibilities of the modern trustee. 
Nor is it any answer that no one is compelled to accept the burden. 
Trusts descend to the personal representatives of a deceased trustee; 
who may be put to much labour before they can divest themselves 
of the undesired charge. A trust of a comparatively light nature 
when first undertaken may unexpectedly swell into an incubus of 
far more formidable proportions. Fair compensation for work 
done is the elementary principle of all business and nothing but 
the obvious suggestion of common justice ; and if the ventilation of 
the question of the Administration of Trusts by Joint Stock Com- 
panies have no other effect, it will not have taken place in vain if 
it lead to a modification of the law of trusts, so far as to allow a 
scale of remuneration to the trustee adequate to the responsible 
nature of the duties that he has to perform. 

T. Crisp Poo.e. 








410 


DERRY vy. PEEK IN THE HOUSE OF LORDS. 
I. 


HE House of Lords, on July 1, reversed the decision of the 
Court of Appeal in Derry v. Peek, on the ground, in the first 
place, that the inference of fact drawn by Stirling J. in the Court 
below was right, and that the Court of Appeal were wrong in 
dissenting from it. This ground might have been sufficient. But 
in the opinions which were delivered there was a marked and 
substantially unanimous disagreement with the law laid down in 
the Court of Appeal. It will some day, probably before long, be 
necessary to inquire how far the opinions of Lord Bramwell and 
Lord Herschell contain a necessary ratio decidendi, or are binding on 
the Court of Appeal and other subordinate authorities. 

There exist however many courts administering the Common 
Law, but not bound by the decisions of English courts; and before 
such courts a recent decision of the House of Lords is of course 
freely open to criticism. The purpose of this paper is to show that 
the grounds assigned in Derry v. Peek, whether necessary for the 
decision or not, are erroneous in law, and ought to be disregarded 
by every tribunal which is at liberty to disregard them. 

For this purpose the earlier authorities must be carefully con- 
sidered. But I have thought it allowable and proper to assume, 
as it is commonly admitted, that Pasley v. Freeman" was the starting 
point of a new doctrine. In that case it was held in effect that the 
combination of deceit and damage alleged by the plantiff was, in 
the words of the Statute of Westminster, ‘ consimilis casus cadens 
sub eodem iure et simili indigens remedio’ with the cases which 
were the subject of the writ of deceit proper. I suspect that some 
of the judges who decided Pas/ey v. Freeman would have thought 
some of their successors too prone to take a narrow view of their 
office, and too willing to leave to the precarious mercies and com- 
petence of the Legislature improvements of the law which could be 
better made by the Courts. But on this I will not dwell. Again I 


' 3 T.R. 51. Not that actions on the case founded on the writ of deceit were unknown 
before. But it does not appear, and it certainly did not appear to the Court at the time, 
that such an action had previously been held to lie on a false affirmation independent of any 
relation of contract or confidence between the parties. Some things in the arrangement 
and language of the sub-title of Deceit in Comyns invite, but only invite, the extension 
definitely made in Pasley v. Freeman. 
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shall say as little as possible of decisions and dicta in the Court of 
Appeal or elsewhere, short of the House of Lords itself, within 
recent years ; for these were practically under review in the House 
of Lords as much as the decision in Peek v. Derry! which was 
appealed from. Let us see then how the rule in Pas/ey v. Freeman 
was applied when the memory of its introduction was still young. 


Il. 


‘It is of the greatest importance in all transactions that the truth 
should be strictly adhered to.’ So thought and said Lord Tenterden 
and his companions of the King’s Bench in the year 1832*. And 
they did not hesitate to apply that principle by holding a person to 
be a wrong-doer who took on himself to accept a bill as by procu- 
ration, ‘fully believing that the acceptance would be sanctioned, 
and the bill paid at maturity, by the drawee.’ He fully expected 
that his acceptance would be ratified; ‘and if he had done no 
more than to make a statement of that belief, according to the 
strict truth, by a memorandum appended to the bill, he would 
have been blameless. But then the bill would never have circu- 
lated as an accepted bill, and it was only in consequence of the 
false statement of the defendant that he actually had authority to 
accept, that the bill gained its credit,and the plaintiff’ (a holder 
in due course through mesne endorsements) ‘sustained a loss.’ As 
it was, the defendant actually had not authority, and knew that 
he had none; ‘the representation was untrue to his knowledge, 
and, although it was found as a fact that he had no fraudulent 
intention, and there was no contract between him and the plaintiff, 
he was properly held liable in an action on the case on a count 
averring that he ‘did falsely, fraudulently and deceitfully represent 
and pretend that he was duly authorized to accept the said bill of 
exchange.’ 

It is perhaps material to observe that this case, as between the 
parties, was wholly independent of any duty arising from contract. 
The Court was not then prepared to accept the doctrine (which 
seems to have been faintly suggested) that a professed agent war- 
rants his authority. It was not adopted till many years later, and 
it could not even now avail the plaintiff in a like case, for there is 
no privity to support any such warranty as regards a subsequent 
holder of the bill. 

Ten years later Baron Alderson, in a considered judgment of the 
Court of Exchequer, spoke of the same class of cases, and said that, 
as regards a professed agent's assumption of authority, ‘it is a 


' a7 Ch. Div. £41. ? Polhill v. Walter, 3 B. & Ad. 114, 124. 
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wrong differing only in degree but not in its essence from the 
former case ’—(that of a profession of authority made with know- 
ledge of its falsehood)— to state as true what the individual 
making such statement does not know to be true, even though he 
does not know it to be false, but 4e/ieves, without sufficient grounds, 
that the statement will ultimately turn out to be correct. And if 
that wrong produces injury to a third person, who is wholly 
ignorant of the grounds on which such belief of the supposed agent 
is founded, and who has relied on the correctness of his assertion, it 
is equally just that he who makes such assertion should be 
personally liable for its consequences *.’ 

Best C.J. had used still more general terms as early as 1827. 
And they are used in a context which shows that what he affirmed 
to be ‘tne true principle’ was regarded by him as part of the ratio 
decidendi of the Court. ‘He who affirms either what he does not 
know to be true [the italies are such in the report], or knows to be 
false, to another's prejudice and his own gain, is both in morality 
and law guilty of falsehood, and must answer in damages.’ He 
proceeds to distinguish the cases in which ‘a party who had no 
interest was applied to for his opinion,’ such as Pas/ey v. Freeman 
and //aycraft v. Creasy; there ‘if he gave an honest although mis- 
taken one, it was all that could be expected 2.’ 

This last judgment of Best C.J. seems to propound a definite 
and rational ground of distinction. A man who is asked for an 
opinion or information is under no duty beyond that of making an 
honest statement of what he actually thinks or believes in the 
matter, if he makes any statement at all. But a man who for some 
purpose of his own volunteers a positive affirmation as of existing 
fact is bound in morality, and therefore in law, not to affirm 
without some reasonable and probable ground of belief to warrant 
his affirmation. 

Before we go farther let us mark certain points at this stage. 

First, there is no word here of ‘ legal fraud’ in the sense of a con- 
structive or artificial fraud which is not morally fraudulent. 
On the contrary, it is said that a man who makes reckless asser- 
tions for his own ends, and thereby misleads others, ought to be 
held guilty of fraud in law because he is guilty in the judgment of 
enlightened morality. ‘Legal fraud, such as is presumed in all the 
cases within the statute of frauds, does occur in Lord Kenyon’s 
dissenting judgment in the much earlier case of Haycraft v. Creasy ®, 
of which more presently. 

1 Smout v. Ilbery, to M. & W. 1, 9, 10. 


2? Adamson v. Jarvis, 4 Bing. 66, 73, 74. 
5 2 East at p. 103 (A.D. 1801). 
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Secondly, there is no borrowing from the doctrine of Courts of 
Equity. So far the chief contribution to the subject from that side 
had been Lord Eldon’s criticism in Frans v. Bicknell’, to the effect 
that the law laid down in Pas/ey v. Freeman might put great hard- 
ship on a defendant who, if sued under the concurrent jurisdiction 
of a Court of Equity, would have had the benefit of contradicting 
the plaintiff's witness by his own answer on oath. ‘ Not so at Law. 
There the defendant is not heard. One witness proves the case ; 
and, however strongly the defendant may be inclined to deny it 
upon oath, there must be a recovery against him.’ In course of 
time the passing of Lord Tenterden’s Act showed that, as regards 
affirmations in the nature of guarantees of personal credit, Lord 
Eldon’s apprehensions were thought to be justified. It was not till 
1851 that the principal ground of them was removed by enabling 
parties to be witnesses in their own causes in courts of Common 
Law. 

Thirdly, it had not so far occurred to the Courts to lay down or 
suggest any distinction between the kind of misrepresentation which 
will generally suffice to avoid a contract as against the party 
misled, and the kind which will enable him to maintain an action 
for damages as plaintiff. 

Fourthly, there is nothing to show that the case of a person 
falsely affirming himself to have authority as an agent was so far 
thought to differ in principle from any other case of false 
affirmation. 

Fifthly, the Court of King’s Bench at all events was bound by 
its own earlier authority in Haycraft v. Creasy*, decided in 1801 by 
a Court of which two members had taken part (one with dissent) 
in Pasley v. Freeman*; and the judgments in the Common Pleas 
and Exchequer do not profess any dissent from the law received 
in the King’s Bench. It may therefore be taken that Haycraft v. 
Creasy was not understood in its own time to have decided more 
than on the face of the report appears to be necessary to the de- 
cision ; namely that a general assertion ‘ concerning the credit of 
another, which is matter of opinion,’ is not actionable if made in 
good faith. In point of fact the representation complained of in 
Haycraft v. Creasy did express the speaker's honest opinion, and was 
founded on appearances so plausible that they had deceived not only 
himself but many reasonable persons; and the real question was 
whether the use of the words ‘I can positively assure you of my 
own knowledge that you may credit Miss Robertson to any amount 
with perfect safety ’ did not imply a claim to the possession of more 
specific and certain sources of information. Whatever may be thought 

6 Ves. 174, 182 sqq. 2 2 East 92. * 3 T. R. 51. 
Ee2 








414 The Law Quarterly Review. (No. XX. 


of the decision of the majority on this point, they were not minded 
to decide (nor indeed could have then decided had they been so 
minded) that a positive assertion as of a specific fact, which is not 
true and which the speaker has no reasonable cause to think true, 
is not a false and fraudulent representation without proof that the 
asserter specifically knew it to be false. 


III. 


We may now turn to Sir William Grant’s statement made in a 
constantly quoted case at the Rolls in 1805'. A trustee had 
represented the trust fund as unincumbered, forgetting, as he 
alleged, the existence of a prior incumbrance which he admitted to 
have been within his knowledge. 

‘The excuse alleged by the trustee is that, though he had re- 
ceived information of the fact, he did not at the time recollect it. 
But what can the plaintiff do to make out a case of this kind, but 
show, first, that the fact, as represented, is false, secondly, that the 
person making the representation had a knowledge of a fact con- 
trary to it. The plaintiff cannot dive into the secret recesses of his 
heart, so as to know whether he did or did not recollect the fact ; 
and it is no excuse to say, he did not recollect it. At least it was 
gross negligence to take upon him to aver positively and distinctly 
that Cartwright was entitled to the whole fund, without giving 
himself the trouble to recollect whether the fact was so or not, 
without thinking upon the subject.’ 

Sir William Grant also thought it proper to vindicate the con- 
eurrent jurisdiction of equity, and refer to Lord Eldon’s remarks 
already cited. It does not appear, however, that he thought he 
was dealing with the facts on any specially equitable principle, or 
that he would have used materially different terms if he had been 
directing a jury. At all events Sir William Grant invented 
nothing ; it was the opinion of Nerva, confirmed by Celsus? and 
Ulpian *, that /a/a culpa may be equivalent to do/us. 

Before we come to the cases which are considered to have settled 
the modern common law doctrine of actions for deceit, and are 
often thought to have narrowed it, we may dismiss one or two out- 
lying points. Until quite the end of the eighteenth century it was 
the common practice to frame actions in tort, as for deceit, when 
the real cause of action was the breach of an express warranty 
annexed to a contract. Such being the real cause of action, it was 
held without difficulty that the scien/er was unnecessary and imma- 


' Burrowes v. Lock, 10 Ves. 470, 475, 476. 
2 D. 16, 3, 32. * D. 11, 6,1 §1. 
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terial; it need not be Jaid, and if laid, need not be proved'. This 
throws no light on the rules applicable to false representations not 
amounting to a warranty or otherwise forming part of a contract. 

Then in comparatively recent times it has been established that 
an agent is, so to speak, an insurer of that authority which he pro- 
fesses to have ; he is liable if he misrepresents his authority even 
in good faith and without negligence. Accordingly this may be 
treated as a positive exception to the general rule that ‘an action 
for damages will not lie against a person who honestly makes a 
misrepresentation which misleads another *.’ But the earlier cases 
on representations of authority, decided before this exceptional 
burden was imposed on persons assuming agency, cannot be put 
out of account in determining what representations are really 
honest within the meaning of that general rule. 


IV. 

Resuming the main current of authorities, we find a closer defi- 
nition of actionable fraud in Zaylor v. Ashton, decided in 1843 %, 
which has been accepted as a leading case. There the plaintiff 
sued certain directors of a bank for false statements contained in a 
flourishing report which had induced him to take worthless shares. 
It was not disputed that these statements were untrue in fact. 
A jury found, under a direction which is not reported in terms, a 
verdict for the defendants, adding ‘their opinion that the defend- 
ants had been guilty of gross and unpardonable negligence in publishing 
the report.’ I should submit on principle, and also on the autho- 
rities which then existed, that this was in substance a verdict for 
the plaintiff; but such was not the question raised and decided. 
What did come before the full Court was a motion for a new trial 
on the ground of misdirection ; end the Court thought that, what- 
ever the addition about gross negligence meant, the jury must be 
taken to have found that the defendants really believed their state- 
ments to be true at the time of making them; that this negatived 
moral fraud ; that moral fraud was essential to the cause of action, 
and the jury had been correctly told so; and that, this being so, 
there was no good reason for granting a rule for a new trial. 
Parke B. said in the course of argument: ‘I adhere to the doctrine 
that an action for deceit wiil not lie without proof of moral fraud.’ 
But he also said in the considered judgment: ‘ It is not necessary 
to show that the defendants knew the fact to be untrue; if they 


1 Williamson v. Allison (i802), 2 East 446. 
? Lindley L.J. in Firbank v. Humphreys (1886, 18 Ch, Div. 54, 62. 
“11 M.& W. go. 
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stated a fact which was [un]true' for a fraudulent purpose, they 
at the same time zof Je/iering [italies in the report] that fact to be 
true, in that case it would be both a legal and moral fraud.’ And 
this is the only part of the judgment embodied in the head-note. 
The reporters appear to have thought it a rather strong confirma- 
tion of the earlier series of cases. 

It is useless to speculate on the verdict of the jury. Perhaps 
they were confused by the summing up, which may well have 
seemed clear enough to Parke without being clear enough to them. 
Perhaps it was a compromise. However, the Court thought they 
had decided a question fairly left to them. Probably a verdict for 
the plaintiff would have been equally secure from disturbance. It 
is useless, again, to guess why the plaintiff's counsel did not take 
the ground of the verdict being against the evidence, as it probably 
was*. We do not know on what evidence the jury went. Not 
the testimony of the defendants themselves, in any case ; for as the 
law stood they were still not competent witnesses. 

Taylor v. Ashton, then, amounts to no more than this: if, in an 
action for deceit, the jury thinks fit to find as a fact that the 
defendant when he made a false statement believed it to be true, 
though it was stupid and careless of him so to believe, the Court 
cannot say that it does not matter whether he believed it or not. 
It is not clear that it amounts even to this. 

In the following year, 1844, came Collins v. Evans*, a decision of 
the Exchequer Chamber, which finally settled that a statement 
with belief in its truth, avd with reasonable and probable cause, cannot 
make its author liable to an action for deceit. The existence of 
reasonable and probable cause was specially pleaded and expressly 
found as a fact. It is therefore needless to consider the circum- 
stances of the case. 

The question of law is stated by the Court in these terms: 
‘Whether the defendants, having reason to believe, and actually 
believing, a fact to be true, and representing it as such to the 
plaintiffs, are liable to an action if it turns out in the event that 
they were mistaken, that is, whether falsehood in a statement, 
without fraud, is actionable.’ A few lines farther on the state- 
ment in question is again classified as ‘a statement or representa- 
tion which is false in fact, but not known to be so by the party 
making it, but on the contrary made honestly and in the full 
belief that it is true.’ Then it is declared that ‘the current of the 
authorities, from Pasley y. Freeman downwards, has laid down the 


1 This obvious misprint in the report has often been pointed out. 
? The directors had had weekly accounts showing the losses of the bank : see at p. 413. 
* 5 Q. B. 804 (in Q. B.), 820 (in Ex. Ch.); 13 L. J. Q. B. 180. 











XUM 


Oct. 1889.) Derry v. Peek in the House of Lords. 417 





general rule of law to be that fraud must concur with the false 
statement in order to give a ground of action.’ As to the defen- 
dants having better means of knowledge than the plaintiffs, ‘ such 
was a fact common to all the cases of actions for false representa- 
tions:’ a man naturally makes inquiries of those who appear to 
be better informed than himself. Nothing is said about the 
position of a person who takes on himself for his own pur- 
poses, and not in answer to any inquiry, to make a positive 
affirmation. 

The observations on Po//i/l vy. Walter made in the course of the 
argument should be noted. ‘Parke, B. He [the defendant in that 
case| made a false representation as to his then state of knowledge. 
Maule, J. If he had said “I expect to get an authority, but have 
none now,” the acceptance might not have been taken.’ 

Some years later (1853) Maule J. who had taken part in the 
decision of Co//ins v. Evans, took occasion to say :— 

‘I conceive that if a man having no knowledge whatever on the 
subject takes upon himself to represent a certain state of facts to 
exist, he does so at his peril, and if it be done either with a view to 
secure some benefit to himself, or to deceive a third person, he is in 
law guilty of a fraud, for he takes upon himself to warrant his own 
belief of the truth of that which he so asserts!’ 

This was not strictly part of the decision, but it seems to have 
had the approval of the Court, and has been repeatedly cited with- 
out question. Evidently it was not intended or supposed to be 
inconsistent with the mind of the Court which gave judgment in 
Collins v. Evans. Lord Cairns’s phrase in 1869 was ‘if persons 
take upon themselves to make assertions as to which they are 
ignorant whether they are true or untrue*.’ 

None of these authorities appears exactly to fit the case of a 
person who makes a positive assertion, or series of assertions, with 
a vague general belief that the effect of the whole is correct, but 
without taking any care at all to verify in detail that which he 
asserts, or having any assignable reason for believing that it is 
correct in all material details. I can find nothing which neces- 
sarily or obviously points to the conclusion that such a person 
must be said to speak honestly and with full belief, or must be 
acquitted of ‘having no knowledge whatever on the subject.’ And 
it seems to me at least doubtful whether Alderson, Parke, or Maule, 
if their attention had been fixed on that precise issue, would have 
come to any such conclusion. 


1 Evans v. Edmonds, 13 C. B. 777, 786. 22 L.J. C. P. 211, 214. In the L, J: report 
the words are somewhat wider and less precise. 
2 Reese River Silver Mining Co. v. Smith, L, R. 4 WM. L. at p. 79. 
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V. 


With regard to a defendant’s evidence of his own belief in an 
action of this kind, Sir George Jessel delivered the following judg- 
ment in 1877 :— 

‘Where there is an action against a vendor for misrepresentation 
on the sale of goods, if it is shown that a material representation 
has been made by the vendor to induce the purchaser to buy, and 
that such representation is not true in fact, and it is proved that it 
was untrue to the vendor's knowledge, the question cannot be 
asked him as to whether he did or did not entertain some other 
belief as to its truth, as the Court cannot enter into any question 
as to the state of a man’s mind when the representation was made '.’ 

This was a judgment in the Chancery Division by a judge trained 
in Equity, and therefore, in one sense, an authority for Equity as 
distinguished from common law. But it must be remembered that, 
if equity jurisprudence had any leaning in the matter, it would be 
in favour of a defendant’s oath both as to its admission and as to 
its weight when admitted. 

Certainly the judges who administered the concurrent jurisdic- 
tion of Equity before the Judicature Acts (among whom was a 
Chancellor trained in the common law, Lord Campbell*) did not 
suppose themselves to be exercising a jurisdiction in any way 
wider than that of the Courts at Westminster. Lord Blackburn 
agreed, not long ago, that the principles in both tribunals were 
identical. There is indeed this difference in procedure, that on 
an appeal from a judge without a jury the judgment is open to 
reversal on the ground not only of error in law but of erroneous 
inference in fact®. And in particular cases this may be material 
to the result. 

Further, we have, on the point of evidence of honest belief, well- 
known and fairly recent utterances of Lord Chelmsford and Lord 
Cranworth in the House of Lords itself. Unfortunately they do 
not agree. Lord Chelmsford said: 

‘Supposing a person makes an untrue statement, which he 
asserts to be the result of a dona fide belief of its truth, how can the 
bona fides be tested except by considering the grounds of such 
belief? And if an untrue statement is made founded upon a belief 
which is destitute of all reasonable grounds, or which the least 
inquiry would immediately correct, I do not see that it is not fairly 
and correctly characterized as misrepresentation and deceit *.’ 

But Lord Cranworth said : 

‘If persons in the situation of directors of a bank make state- 


1 Hine v. Campion, 7 Ch. D. 344, 345. 

2 Slim v. Croucher (1860), 1 D. F. J. 518. 

? Smith v. Chadwick (1884), 9 in Ca. at p. 193. 

* Western Bank of Scotland v. Addie, L. R. 1 H.L. Se., 145, 162. 
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ments as to the condition of its affairs which they 4oua fide believe 
to be true, I cannot think they can be guilty of fraud, because 
other persons think, or the Court thinks, or your Lordships think, 
that there was no sufficient ground to warrant the opinion which 
they had formed. Ifa little more care and caution must have led 
the directors to a conclusion different from that which they put 
forth, this may afford strong evidence to show that they did not 
really believe in the truth of what they stated, and so that they 
were guilty of fraud. But this would be the consequence, not of 
their having stated as true what they had not reasonable ground to 
believe to be true, but of their having stated as true what they did 
not believe to be true '.’ 

The weight of these dicta, and therefore the difficulty caused by 
their being in conflict, are perhaps diminished by the circumstance 
that the general principles of liability for fraud, and the authorities 
on the subject outside modern company cases, do not appear to 
have been discussed in the argument. It may be said, however, 
that the difference is not so much on any principle of the law as 
on the correct way of stating one of those questions of ‘ mixed fact 
and law’ which have been brought to a point, sometimes an exces- 
sively fine point, by the peculiar relations of English judges to 
English juries. And when Lord Cranworth speaks of ‘a little 
more care and caution, he does not seem quite to cover the case of 
a positive assertion being made without any care or caution at all. 

With regard to the relations of common law to modern equity on 
this subject in general, Jessel M.R. once said that in some respects 
the rules of common law as to rescinding a contract for misrepre- 
sentation were not so wide as those of Equity *. But, whether this 
opinion be or be not relevant to the point now under discussion, it 
has been respectfully dissented from by Bowen L.J. as ‘not a 
perfect exposition of what the common law was*. And more than 
forty years ago the Court of Queen’s Bench, while admitting the 
correctness and reasonableness of the decision in Co//ina v. Evane, 
suggested an exception which in substance. if not in terms, anticipates 
much of the modern equitable doctrines as to ‘fiduciary relations :’ 

‘If indeed the defendant were under any legal obligation to state 
the truth correctly to the plaintiff, there would be a grievance in 
misleading him, for which an action on the case would lie *.’ 

The Court may have meant to suggest an action on the case not 
identical with the action for deceit, but founded on the special 
duty. The ordinary action for deceit (not of deceit, be it remem- 
bered, for it is itself an action on the case framed by analogy to 

' Western Bank of Scotland vy. Addie, L. R. 1 H. L. Se., 145, 168. 
2 Redgrare v. Hurd (1881), 20 Ch. Div. 1, 12, 13. 


5 Newbiqging v. Adam (1886), 34 Ch. Div. 582, 594. 
* Barley v. Walford 1846), 9 Q. B. 127, 208. 
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the old writ of deceit), would bear to this an uncommon but not 
unexampled relation. Trover is related in a like way to the special 
action allowed in certain cases to an owner of chattels who cannot 
bring trover for want of an immediate right to the possession. If 
this be the meaning, it may deserve more attention than it has 
yet received. The suggestion is well on the lines of the old authorities 
collected in Fitzherbert and Comyns. 


VI. 

We now come to Derry vy. Peek. The leading facts are really very 
short. The directors of a tramways company issued a prospectus 
bearing at its head the words ‘Incorporated by special Act of 
Parliament, 45 & 46 Vict. authorizing the use of sTEAM or other 
mechanical MOTIVE POWER ;’ and stating in the body of the pro- 
spectus: ‘One great feature of this undertaking, to which consider- 
able importance should be attached, is that by the special Act of 
Parliament obtained, THE COMPANY HAS THE RIGHT TO USE STEAM 
OR MECHANICAL MOTIVE POWER instead of horses, and further 
mentioning ‘the unusually favourable conditions as to motive 
power open to the Company.’ 

In point of fact the special Act authorized the use of steam power 
or other mechanical power only with the consent of the Board of 
Trade, and subject to periodical renewal of such consent, and also 
with the consent of two local corporations, and subject to such con- 
ditions as they might prescribe. At the time when the prospectus 
was issued there was fair and reasonable expectation that all these 
consents would be given, but none of them had been given. Two 
of them were in fact afterwards refused. The statements in the 
prospectus were therefore untrue ; and one is much tempted to 
borrow the language used by Maule J. in Co//ins v. Eraus'. If the 
directors had said ‘ We expect to get authority, but have none now,’ 
the shares taken by the plaintiff might not have been taken. 

It appeared from the evidence of the directors that some of them 
had read the Act, and others were not sure whether they had read 
it or not. They knew that there were some conditions as to con- 
sent, but supposed that the necessary consents were so sure to be 
given that they might be considered as ‘ practically’ given, and it 
was not worth while to mention them. So they thought it ‘ practi- 
cally’ safe to translate their confident expectation of the near 
future into an unqualified statement as of then present and realized 
fact. But the expectation was disappointed, and with it any ex- 
pectations of the shareholders founded on the unqualified state- 


1 p. 417, above. 
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ment. Was the making of this statement nie or le wie 
justifiable? Can it be said that the statement actually made was 
not untrue to the directors’ knowledge ? 

Sir James Hannen said in the Court of Appeal!: ‘It appears to 
me that nothing can morally justify a man in stating a thing as a 
fact, as existing at present, because he expects that it will exist in 
the future. And this is really the main point of the judgment 
which has been reversed in the House of Lords. It is difficult to 
believe that the House of Lords in its judicial capacity would regard 
it as morally justifiable to say that I have a hundred pounds at the 
bank when I mean that I have not any such sum, but have reason 
to hope that my banker will give me credit to that extent. But it 
is still more difficult to believe that less than this is involved in the 
reasons given for dissenting from Sir James Hannen and the Lords 
Justices his companions. 

The case was not as if a jury had found that the defendants 
really believed, with or without plausible reason, that their com- 
pany had acquired an existing right to use mechanical power; for 
the judgment of Stirling J. shows that he did not find any such 
thing*. ‘It seems to me, said the learned judge, ‘that the 
directors might not unreasonably come to the conclusion, as I 
believe they did, that it was a mere matter of requirements after 
all... . and that if those requirements were complied with there 
was no practical danger that the consent would be refused.’ 

With great respect to Mr. Justice Stirling and the House of 
Lords, this may have been a most reasonable conclusion, but it was 
not the conclusion which the prospectus expressed. The prospectus 
did not say, ‘The consent of the Board of Trade is practically 
assured, or ‘The company has the right to use steam subject to 
such and such consents, which there will be no difficulty in 
obtaining ;’ it said nothing of any consent or conditions whatever. 
The directors let the prospectus go out, not because they believed 
this unqualified statement to be in itself accurate or true, but be- 
cause they thought the inaccuracy not material. If théy had been 
asked on those particular statements ‘Are these things so?’ they 
would not have said, ‘ Yes, we now have this right and authority,’ 
but ‘We have practically obtained the right, or ‘It will be all 
right, these consents are never refused, or the like. They meant no 
harm; on the contrary they thought they were only anticipating 
facts a little. 

But if people, with however good intentions and however confi- 
dent expectations, thus discount the future, it seems just that they 
should do so at their own risk; and some lawyers at any rate will 

1 37 Ch. Div, at p. 584. 2 37 Ch. D. at pp. 556-558. 
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continue to think that before this decision there was no law to 
exempt them from that risk. 

In the Court below a distinct line of defence was taken, not 
wholly without plausible evidence, on what may be called the 
personal merits of the case, or rather an alleged want of merits in 
the plaintiff's case. This defence was held insufficient, and the 
judgments profess to disregard it. There remains a suspicion that 
it may have had a real though an obscure part in the conclusion 
which finally prevailed. 

The fallacy, it is submitted, is this. It is said that the defen- 
dants believed the assertions they made to be substantially true ; 
meaning that, on the strength of the expectation they entertained, 
they did not believe that the effect of the prospectus as a whole 
would be misleading. We may take it, no doubt, that in that 
sense the prospectus as a whole was issued in good faith. But then 
it is assumed that this kind of general belief or expectation in- 
cludes or is equivalent to belief in the truth of the specific state- 
ments complained of, to that full and honest belief which the 
authorities have continuously required of persons making assertions 
for others to act upon. This step appears to be illegitimate. 

There is nothing in the authorities, so far as I can find, to 
warrant the substitution of general good intentions in issuing a 
document containing many statements for specific belief in every 
or any one of these statements. What the law requires, I submit, 
is a distinct belief that the specific statement is true. 


VIL. 


It seems to me that the decision of the House of Lords has 
dangerously relaxed the legal conception of honesty in the statement 
of facts, and will do no good, to say the least, to commercial 
morality. At the same time I am willing to admit that, if the 
decision and the reasons of the Court of Appeal had been affirmed, 
the law would have been definitely extended in the direction 
pointed out sixty years ago by Best C.J.' I think the extension 
would have been legitimate and desirable. A man who volunteers 
positive assertions to his neighbour, intending them to be acted 
upon for some purpose of his own advantage, is certainly bound in 
morality to use the ordinary care of a reasonable man to see that 
his assertion is warranted by the fact. It has never yet been 
decided that he is so bound in law, but it would be quite in accord- 
ance with the lines of development which the common law has 
followed in regard to actions and undertakings affecting the safety 


* p. 412, above. 
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of others in person or property. And I believe that the law will 
one day come to this, in other English-speaking countries if not 
here. It remains to be seen whether the decision in Derry v. Peek 
will do more, even here, than retard and complicate the process. 

I have endeavoured to let the authorities speak for themselves, 
and will only submit, in recapitulation, that none of them really 
supports the decision, except perhaps Zay/or v. Ashton. I have 
given reasons for thinking that exception by no means clear. 

We can hardly suppose that the House meant to overrule 
Polhill v. Walter and Burrowes v. Lock. But I for one am unable 
to see how the reasons given in Derry v. Peek can be reconciled 


with either of those cases. 
FREDERICK PoLLock. 











THROUGH BILLS OF LADING. 


ONTRACTS for the through carriage of goods involving a 

transit both by land and seaare now common, and as carriers 

by land and water have different rights and different liabilities, 

especially under the English law, serious difficulties have arisen in 

regard to the form of contract now in use, and are likely to arise in 
future. 

A Bill of Lading gives, of course, to the Jona fide holder of it, 
both a title to the property which it represents, and under the Bills 
of Lading Act of 1855 the endorsement of it ‘in such a way as 
to pass the property ', transfers to the holder the rights of contract 
in respect of such property ; but though this is clear with regard to 
property carried by sea, it is not so clear with regard to goods 
carried partly by land and partly by sea, and with regard to goods 
carried by land the Bills of Lading Act does not apply. 

It is with regard to the second class of property, viz. goods 
carried partly by land and partly by sea, that questions principally 
arise, 

These goods are generally ‘ shipped’ at some inland place, say in 
some colony or foreign country, to be carried by rail to a port for 
shipment ; they are then carried by sea across the ocean, and are 
frequently carried on from the port of delivery, either by water or 
by land, to some final place of delivery. 

The conditions of transit are usually regulated in such cases by 
what are called ‘ Through Bills of Lading,’ frequently signed by a 
servant of a railway company (the first carrier), who signs as agent 
for the several carriers, but does not generally bind himself in 
respect of the whole transit. 

These ‘Through Bills of Lading’ are now in common use, and 
there is no doubt that by ‘custom’ the property in the goods which 
they represent passes by endorsement from the shipper to the 
consignee or endorsee. 

There are, however, several important considerations to be borne 
in mind by the merchants, bankers and others who pay or advance 
money on the faith of these documents, and also by the under- 
writers who insure goods carried under the terms and conditions 
stated in them. 

In the first place it has been suggested that it is doubtful 
whether a ‘Through Bill of Lading’ is a Bill of Lading within the 


1 See Sewell v. Burdick, 10 App. Ca., p. 74. 











XUM 


Through Bills of Lading. 425 








meaning of the Bills of Lading Act passed in 1855. This Act, 
after stating that by the custom of merchants a Bill of Lading of 
goods is transferable by endorsement, and that the property in the 
goods may pass by such endorsement to the endorsee, but that the 
rights in respect of the contract contained in such Bill of Lading 
continue in the original shipper or owner, and that it is expedient 
that such rights should pass with the property, enacts that every 
consignee of goods named in a Bill of Lading and every endorsee 
of a Bill of Lading, to whom the property in the goods therein 
mentioned shall pass upon or by reason of such consignment or 
endorsement, shall have transferred to and vested in him all rights 
of action, and be subject to the same liabilities in respect of such 
goods as if the contract contained in the Bill of Lading had been 
made with himself. The Act goes on to state that this provision is 
not to affect the right of stoppage in transit or claims for freight, 
and that a Bill of Lading in the hands of a consignee or endorsee 
for value is conclusive evidence of the shipment against the master 
who has signed it except in case of fraud. 

In the year 1855 the system of ‘Through Bills of Lading’ 
had not come into existence, and it is therefore not altogether 
improbable that the English courts would hold, if the point came 
before them, that the expression ‘ Bills of Lading’ in the Act 
referred to means only the form of Bill of Lading in use in 1855, 
and does not include the modern form of ‘Through Bill of 
Lading.’ 

It is perhaps unnecessary to discuss at present the rights of the 
owner of the goods against the first carrier, the railroad company. 
These rights may be rights in a foreign country under a foreign 
law, and do not as a rule concern the English consignee or receiver 
of the goods. 

The more important question from the English receiver's point 
of view arises with regard to the carrier who brings the goods to 
this country. This carrier is often an English shipowner, and 
assuming English law to be applicable, the following questions may 
arise :— 

(1) Whether the ‘Through Bill of Lading’ is a Bill of Lading 
within the meaning of the Act of 1855, and whether the owner of 
the cargo who receives the goods is entitled to a right of action 
upon it against the shipowner, or whether he must join the shipper 
with whom the contract of carriage is made? 

(2) Whether the ‘Through Bill of Lading’ is signed by an agent 
of the owner of the ship in which the goods are carried ? 

(3) Whether the goods were duly shipped on board the vessel 
which is mentioned or referred to in the ‘ Through Bill of Lading ?’ 
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In the event of the goods arriving safely in this country the 
holder of a‘ Through Bill of Lading’ claims to receive the goods, 
and as a rule receives them without proof of these three points 
being required; but it frequently happens that owing to careless- 
ness of parties at the port of shipment, or to other causes, the goods, 
or part of them, cannot be delivered. 

In these cases the shipowner may be in a position to say to the 
consignees, first, that they have no right of action on the Bill of 
Lading, and that he is answerable to the shipper alone ; secondly, 
that if they have a right of action he, the owner, disputes 
the authority of the railway clerk who signed the ‘ Through Bill of 
Lading’ at the inland port, and that as the master of the vessel has 
not signed it, the master is not personally responsible ; thirdly, the 
owner may deny the shipment, and throw upon the consignees the 
burden of sending out a commission to the port of shipment and 
proving shipment ; and fourthly, that if shipment be proved there 
are clauses in the Bill of Lading, common to the ‘Through Bill of 
Lading’ and to the ordinary Bill of Lading, which protect the 
carrier, and have always to be considered. 

For instance, it may be that some of the goods were stolen while 
they were in the custody of the captain or servants of the carrier, 
and there is frequently a clause in the Bill of Lading :— 

‘The carrier shall not be responsible for thieves whether on 
board or not '.’ 

Or some of the goods may have been thrown overboard because 
the ship was too heavily laden, and there is a clause :— 

‘The shipowner shall not be responsible for unseaworthiness 
of the ship at the commencement of, or at any period of the 
voyage *.’ 

Or the goods may have been lost owing to the negligence of the 
captain who ran the vessel ashore, and the following clause 
applies :— 

‘The shipowner shall not be responsible for the wrongful act, 
default, negligence, or error in judgment of the pilot, master, officers, 
engineers, crew, stevedores, or other persons whomsoever in the 
service of the ship, or for whose acts the shipowner would other- 
wise be liable *.’ 

Or the underwriters may pay the consignees, and be debarred 
from making any claim if effect were given to a clause of recent 
invention and of doubtful validity :— 


" See Taylor v. The Liverpool & Great Western Steam Company, L. R. 9 Q. B. at p. 551. 

? See the judgment of Lord Blackburn in Steel v. The State Line Steamship Company, 
3 App. Cas. on p. 89. 

* See the judgment of Lord Cairns in the case above quoted on p. 80. 
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‘The shipowner shall have the full benefit of any insurance 
that may have been effected upon or on account of the said 
property! 

The holder of the Bill of Lading therefore may find, even if he is 
prepared to go to the expense of a commission in order to prove ship- 
ment, that some of the clauses in the Bill of Lading above referred 
to will free the shipowner from responsibility, and that in one at 
least of the cases where the shipowner is free from responsibility 
(e.g. in the case where the ship is unseaworthy), he will have 
no legal remedy even against his underwriters. 

Experience has shewn that the majority of shipowners, and 
especially companies who own and manage the regular lines of 
steamers, seldom or never take advantage of such technical points 
as these, But there are owners who do not consider it unfair to 
say—prove shipment, prove non-delivery, and then we shall rely 
on the provisions of the Bill of Lading. 

Legislation may be necessary to remedy some of the evils com- 
plained of, but in the meantime it is clearly advisable to render the 
existing forms of contracts for through carriage of goods more 
equitable and less one-sided than they are present. 

The through contract of carriage, now conveniently contained in 
the ‘ Through Bill of Lading,’ which is also the document of title to 
the goods, is capable of some improvement in the direction of sim- 
plicity and certainty. 

It should, for instance, state accurately the law which is to 
govern the railway transit, the ocean transit, and any further 
transit. The land transit would, as a rule, be governed either 
by the /ea /oci contractus, or by the law of the country through 
which the transit takes place. The ocean transit should, it 
is submitted, be governed by the law of the flag of the ship 
carrying the goods, and in all cases the objectionable provisions 


‘above referred to should be modified? or struck out. The usual 


conditions on which the shipowners of various countries carry 
goods should, so far as they are reasonable, be incorporated. 

But there are many difficulties in the adoption of this course ; 
shipowners are not agreed as to the terms on which they will 
carry ; railway carriers cannot know whether the goods will go 
forward by a British, an American, a French or a German ship ; 
shippers are not too anxious to give the carrier by sea the benefit 


' See Moore v. Harris, 1 App. Cas. on p. 318. 

* The following clause is generally accepted as an equitable negligence clause :— 
‘Even when occasioned by the negligence, default, or error of judgment of the pilot, 
master, mariners, or other servants of the shipowner, not resulting however in any case 
from want of due diligence by the owners of the ship, or any of them, or by the ship’s 
husband or manager.’ 


VOL. V. Ff 








128 The Law (Quarterly Review. 


of English law which (in cases where the contract is by Bill of 
Lading) is more favourable to the carrier than, for instance, the 
law of America or France '. 

There is however another way of meeting some of the difficulties 
referred to. This is to provide that in every case the captain of the 
ship should give to the person delivering the goods to him not 
merely a master's receipt to be attached to the ‘Through Bill of 
Lading, but a full ship's Pill of Lading on which the receiver 
of the goods can sue, omitting unreasonable clauses. 

This Bill of Lading should refer to the ‘ Through Bill of Lading,’ 
and state that the signature of the captain shall be conclusive 
evidence of the number of the bales shipped, and it should not be 
negotiable apart from the ‘ Through Pill of Lading *.’ 

The modern tendency is so strongly in the direction of through 
carriage that it is necessary that some means should be devised of 
surmounting the legal difticulties at’ present in the way of the 
merchant and shipowner. 

The points to be borne in mind are shortly these :— 

(1) The merchant should have a negotiable document of title to 
the goods on which, with a policy of insurance attached, he can 
obtain advances if necessary. 

(2) The form of contract should be equitable as between the 
earrier and the merchant. 

(3) The earrier should, by the terms of the Bill of Lading, have 
a remedy against the consignee receiving the goods under the Bill 
of Lading for freight, and for any charges to which the goods may 
be liable. 

(4) There should bo no technical difficulties with regard to the 
proof of the delivery of the property by one carrier to another. 

(5) The persons who hold the documents of title should be able 
to bring an action upon them. 

The difficulties are perhaps difficulties of a legal character, but if 
merchants, underwriters and shipowners, are agreed as to what is 
reasonable, it ought to be easy, if it is necessary, to obtain an Act 
of Parliament to put the English law on this subject on a more 


certain basis. 
H. D. Bateson. 


' See as to English Law the case of The Missouri, decided May 1889, and reported 
on Appeal in 5 Times Law Reports, p. 438; and as to American the cave of Zhe Mon- 
tana, a decision of the Supreme Court of the United States given in March 1889; and see 
the French Code of Commerce, Arts, 216 and 298, and the Civil Code, Arts. 1131, 1133 
and 1134, and the case of the Ville de Strasbourg, decided by the Bordeaux ‘Appeal 
Court and reported in the Shipping Gazette for the week ending Sept. 6, 1889. 

* The principles indicated in these two paragraphs have been recognized at a repre- 
sentative conference of shipowners, cotton importers, and underwriters, held at Liverpool 
in June 1889. In acknowledgment of their adopt'on the merchant section of the Con- 
ference conceded to the shipowners the principle of the Law of the Flag clause, above 
referred to. 
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REVIEWS AND NOTICES. 


| Short notices do not necessarily exclude fuller review hereafter. | 


Le origini del diritto romano, Ricostruzione storica dei concetti che 
stanno a base del diritto pubblico e privato di Roma. Per 
Giuseppe Carte. Turin: 188g, viii and 633 pp. 


Tus learned and brilliant treatise contains an elaborate account of the 
early history of Roman Law. The work is divided into four books, dealing 
successively with the period preceding the creation of the Roman state, with 
the time of patrician preponderance, with the Servian reforms, and with the 
development of the jus Quiritivm. Professor Carle's view of the foundation 
of the Roman city differs from the ruling theory, which is best known by the 
works of Professor Mommsen and Sir Henry Maine. In his opinion Rome 
was not formed by a process of aggregation, but rather by a process of selec- 
tion. The conceptions of urbs, populus, and civitas were familiar to the Latin 
tribes in the pre-Roman period: ‘They had begun to construct fortified 
places (arces, oppida) in which the rural population could find refuge in 
times of danger.’ The neighbourhood of these strongholds was a convenient 
place of meeting for purposes of trade, and generally for intertribal com- 
munication, and they gradually became the uatural centres for the adminis- 
tration of justice and the performance of general religious functions. ‘ Hence 
the city looked upon in its material aspect, that is to say as urhbs, is not 
originally a collection of private habitations, but rather the aggregate, within 
a sacred space, of the buildings erected for public purposes, such as the for- 
tifications, the common sanctuary, the dwelling-house of the king (custos 
urbis) and the priests (sacerdotes popult), the open space where markets are 
held and justice is administered ( forum), and the locality to which public 
meetings (comitiv) are summoned.’ ‘ And if the primitive city is looked 
upon from the point of view of its constituent elements, it is no longer an 
organized assemblage of the gentes and tribes, in which women, old men, 
and children were included as well as others, but composed of those members 
of the gentes or tribes only who can take an active part in public life, that 
is, of those men who are able to defend the commonwealth as soldiers 
( juniores), or who with their advice can assist the deliberations concerning 
the same (sentores).’ ‘The wrbs is, therefore, the result of a selection, by 
virtue of which all public buildings are collected in one locality ; the populus 
is a selection by which those among the members of the gentes who by their 
age or position are enabled to devote their strength and intelligence to the 
public interest are organized at the same time in a military and in a deli- 
berative body (evercitus and comitia); the civitas finally represents that 
special relation which exists between those who form the popu/us, in so far 
as they have a common citizenship, and participate in the same political and 
military life.’ The eggregation of patriarchal units which the previous stage 
in the life of the tribes had developed ; the gens, the tribus, and the clientela 
begin to decay as soon as the evolution of the urbs is complete. The two 
elements which henceforth form the basis of social organization are the 
family on one side and the city on the other, although the older forms of 
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association for some purposes continue their existence for some time. The 
process here described, according to Professor Carle, can be traced in a 
rudimentary form among all Latin populations, but it attained its complete 
development in the city of Rome. 

The differentiation of public law as distinguished from private law is one 
of the most important results of this process. Professor Carle naturally 
admits that the elements of the patriarchal stage—the period) gentilizis— 
are preserved in the life of the city, but they are, in his view, transformed 
by their new surroundings. As he puts it, the new edifice is built with the 
material of the ancient structure, but it rests on a new foundation. Capacity 
and election take the place of heredity and descent; instead of the tie of 
blood the common territory forms the basis of union. Even the old religion 
has changed its character. ‘It is neither the fundamental part nor the 
supreme aim of the city’s aspiration, as M. Fustel de Coulanges seems to 
hold, but it only serves to consecrate the objects of the new military and 
political community.’ The religion, the priesthood, and the auspicia of the 
new city are not the same as the religion, the priesthood, and the auspicia 
of the individual gentes. Professor Carle examines the theory propounded 
by Professor Muirhead—to whose work he frequently refers with great admi- 
ration—according to which there are separate traces of Latin, Sabine, and 
Etruscan influence in the body of the Roman law, but he arrives at the con- 
clusion that the institutions the origin of which is thus sought to be localized, 
are, as Sir Henry Maine and others have pointed out, common to all Aryan 
races and natural products of the tribal organization. This is clear, for 
instance, with regard to the solemn ceremonial connected with legal trans- 
actions, in which Professor Muirhead traces the influence of the Etruscan 
population. As Professor Carle rather strikingly observes, ‘When large 
groups and not individuals are the units recognized by law, their mutual 
transactions, having a quasi-international character, are naturally surrounded 
by elaborate forms and ceremonies.’ 

One of the most interesting parts of Professor Carle’s work is the in- 
vestigation into the changes effected by the Servian constitution which really 
marks the beginning of the characteristic life of the Roman Commonwealth. 
The author points out that the principal effect of this important measure of 
reform must be sought in the fact that henceforth a citizen’s place in the 
community is determined by his economical position. The reign of the 
families, which in the patrician period had still exercised their power 
through the agency of the curiae, came to an end when the construction of 
the new wall brought a number of new communities within the circumference 
of the city, when the tritus became merely territorial divisions, and when 
the census established a new basis for the distribution of political rights. 
From the moment that the division into c/asses and centuriae was introduced, 
the distinction between patricians and plebeians lost its political meaning, 
and the popu’us Romanus Quiritium included both classes. It is at this 
stage that jus as something distinct from fas and mos is evolved, because 
relations of common citizenship are established between classes of persons 
who are not united by any tie of common worship and family tradition. 
‘Hence the singular rigidity which the jus Quiritium was bound to assume, 
when it became the common law of patricians and plebeians, because it lost 
the religious and patriarchal halo which irradiated it during the period of 
the gentes, and came under the exclusive sway of a logical force peculiar to 
itself.’ 

The development of the new ideas of private law is shown with great 
clearness by Professor Carle. The ownership of property within the gentes 
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was organized according to the type common among primitive communities ; 
the ager geutilicius and the ager compascuus belonged to the gens; the in- 
dividual heads of households weie in possession of their homesteads, 
which were called heredia, and were in some measure under the control 
of the community. The foundation of the city of Rome did not at 
first affect these arrangements, but the territories conquered from enemies 
partly remained in the ownership of the commonwealth as ager publicus. 
The plebeians received allotments out of the ager publicus, which were 
called manetpia, and held in a manner analogous to the tenure of the 
heredia by the members of the gentes. The mancipium came to represent 
the property owned by the head of a household, and used for the sustenance 
of himself and thuse dependent on him, and to include not only 
the land (praedia) but also the means of cultivation (praediorum imstru- 
menta—as slaves and tame animals), and the easements essential to the 
proper use of the property (praediorum servitutes—iter, via, actus, aquue- 
ductus). For the purposes of the census the joint property of the gentes was 
not taken into account, and this led to the gradual partition of the common 
lands. The mancipium which, though modelled on the form of the heredium, 
was independent of any tribal control, became the basis of the census, and 
the typical form of the property of a member of the populus Quiritttum in 
his capacity as head of a household. The manetpium being the basis of his 
political standing, the alienatiun of any object belonging to it became a 
matter of public importance—a fact which sufficiently explains the formali- 
ties of the mancipatio. The res mancipi were, according to Professor Carle, 
originally the only objects in which property ex jure Quiritium was recog- 
nized, but this term later on acquired a wider meaning: all objects being i 
commercio were made objects of property in the strict sense, and the in jure 
cessio and usucapio were introduced as new methods for the transfer of 
ownership. In a similar way Professor Carle examines the other institutions 
of the jus Quiritium. 

In reading a book of this kind we must not forget that the material on 
which the conclusions are based is scanty, and that the authorities are not 
all reliable. Much is, therefore, left to conjecture, and it is not surprising 
that there are a great number of conflicting theories among which it is 
rather difficult to make one’s choice. The difference seems, however, in 
most cases not to be of very great importance, and the comparison of 
different points of view is of great help to the reader. The only fault which 
we have to find is, that there is, perhaps, a certain amount of avoidable 
repetition. But this does not interfere with the lucidity of the whole 
arrangement, the plastic character of the description, and the fascinating 
qualities of the style. The book is dedicated to the Rector of the University 
of Bologna, and this reminds us of the fact that the recent energetic 
development of legal studies in Italy is only a new manifestation of the 
genius loci. Professor Carle is undoubtedly a worthy successor of his Roman 
and of his Italian ancestors. E. S. 





Principles of Partnership. By James Parsons, Boston: Little, 
Brown & Co, 1889. 8vo. Ixxxvii and 709 pp. 

Tuts work affects to deal with the law of partnership on the latest scien- 
tific principles, Mr. Parsons having discovered ‘that partnership has never 
been analysed and reduced to its constituent elements, much less have the 
principles been worked out in detail, and classified according to their pro- 
minence in the relation.’ After tracing in a somewhat perfunctory manner 
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the origin and growth of partnership from the earliest period of the Roman 
Law down to the present time, the author concludes that the relationship 
antedates contract and is based on the idea of property; the modern view 
that partnership is a branch of the general law of principal and agent being 
erroneous and confusing. ‘The instant the notion of firm property is 
brought forward the material is furnished for the explanation of the relation 
in all its bearings.” Some few of the conclusions arrived at are worth 
noticing. Thus, ‘until the title by which the partners hold the property of 
the firm is ascertained, no adjustment can be made of any right or liability 
between the partners, nor can either joint or separate creditors establish a 
claim against them.’ Again, ‘ property measures the capacity of a partner ; 
he pledges the property by each firm transaction, and thus creates a right 
in the firm creditor, this principle clears up the mystery of marshalling 
assets, one of the great bugbears of partnership ;’ while ‘the property alone 
is sufficient to make the proprietor a partner, although he takes no part in 
the business.’ 

Mr. Parsons, however, finds that some principles will not fit in with the 
notion of firm property; and these are stated to be ‘foreign elements’ which 
have interfered with the normal functions of partnership. Thus for instance 
there is the interference of equity ‘which recognises that the liability should 
be limited to the contribution and, where its principles apply, controls the 
firm creditors who seek to enforce the liability against the separate estate in 
competition with the separate creditors,’ and ‘the law of commercial paper 
which has extended the implied power of a partner beyond the scope of the 
partnership business,’ and ‘enables a partner to employ commercial paper 
for his individual account and charge his firm.’ 

It is not easy to gather from his work how Mr. Parsons has arrived at 
these conclusions; nor do the authorities seem to bear them out. Even 
admitting them to be true they do not appear to give any satisfactory 
explanation of the difficulties of the subject, nor do they throw much light 
upon the present state of the law. 

Apart from the theory just noticed, and regarded as a text-book upon a 
branch of the law already so well dealt with by Story, Lindley, and 
Theophilus Parsons, the present work offers little calling for special comment, 
except that it does not compare favourably with those of previous writers 
either in the lucidity of its arrangement or the accuracy of its law. 

We must further protest against the affectation of using German type (a 
barbarism kept alive in Germany itself only by false pride) for the German 
quotations occurring in a book published in an English-speaking country. 


W.C. G. 


The Swiss Confederation. By Sin Francis Orriweit Apams, K.C.M.G., 
C.B., and C. D. Cunntncuam. London: Maemillan & Co. 1889. 
8vo. xx and 289 pp. 


Tuis volume contains a great deal of well authenticated information 
which is probably new to a great number even of those English readers who 
profess to be interested in public and foreign affairs, and to such readers it 
ought to be of considerable use. It is not and does not profess to be a 
technical book, and students of comparative jurisprudence will not find 
enough detail to give them much assistance. ‘The Federal Code of Obliga- 
tions, for example, is not even mentioned, though it is certainly one of the 
most remarkable performances of recent European codification. On the 
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other hand such matters of broad constitutional interest as the Referendum 
and its working are well brought into light. 

The lamented death of Sir Francis Adams, which was announced after the 
foregoing remarks had been written, makes further criticism as useless as it 
would be ungracious. In Sir Francis Adams we have lost a genuine lover 
of the Alps, a worthy representative of England in a country which affection 
and careful study had almost made his own, and an excellent companion. 
We will now only add, as concerning the work before us, that in any future 
edition it would be an improvement to print the text of the Federal Consti- 
tution as an appendix. 





The Law and Practice under the Patents, Designs, and Trade Marks Acts, 
1883 fo 1885, with the practice in actions for Infringement of Patent. 
By Wiiutam Norton Lawson. Second Edition, enlarged, London : 
Butterworths. 1889. 8vo, Ix and 583 pp. 


Mr. Lawson’s careful and well-digested work has deservedly received a 
call for a second edition, in which much new matter has been inserted, 
though the book still remains of moderate bulk. The notes on section 29 
of the Act of 1883 now extend to about sixty pages; and in these will be 
found a complete digest of the cases relating to the essentials of pleading, as 
well as the most important points of principle, in regard to contested 
patents. The questions of novelty and prior publication are here fully dealt 
with. The notes to section 30 of the same Act extend to about sixty pages 
more, and these contain a full statement of the points dealt with on interlo- 
eutory applications in patent actions. So that the notes to these two sec- 
tions by themselves constitute a nearly complete treatise for the use of 
persons engaged in patent litigation. 

Equal care has been bestowed upon every part of the work. In the notes 
to the sections of the Acts relating to Trade Marks, we find carefully noted 
the cases bearing on each section ; but the form of the work as a commentary 
on the Acts precludes the author from a complete statement of the principles 
underlying the law of Trade Marks, which are not created by Statute, and 
which the Acts do not profess to embody. Thus, apparently, the author has 
been unable to find a place for the oft-quoted remarks of Lord Cranworth in 
the case of Seixo v. Provezende (L. R. 1 Ch. 192, 126). But the omission of 
any quotable case within the range of the sulject-matter is quite ex- 
ceptional, 


Designs and Trade Marks. By Joux Cameron Granam. London: 
Stevens & Sons. 1889. Svo. xv and 179 pp. 


Tue scope of this work is limited to dealing with those sections of the 
Patents, &c. Act of 1883 (as amended by the Act of 1888) which relate to 
Designs and Trade Marks. In Chapters I and II these sections are set out 
with notes containing an abstract of the cases bearing upon each. The third 
chapter deals with the law, independently of statutes, relating to misrepre- 
sentations in the sale of goods; and there is a fourth brief chapter on 
practice. The Rules made by the Board of Trade are added in an 
Appendix. 

The introductory remarks in the second chapter, as to the scope and 
object of the Acts relating to Trade Marks, are instructive and well put. 
The author points out that one principal object of the Acts is to give traders 
a more rapid and certain way to acquire exclusive rights which formerly 
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could only be established by proof of a long and extensive user ; but that the 
Acts never intended to give a trader the power to prevent other people 
from continuing to do that which they were rightfully doing before the 
registration, So that, as he points out in a later page, the trader who has 
been in the habit of using a mark does not lose his right to use it by another 
person registering it, although if he allows the five years mentioned in 
sec. 76 to elapse he would probably be unable to get that other person's 
mark removed from the register. 

Altogether this is a useful and practical hand-book upon the special 
matter dealt with. 


A Manual of Equity Jurisprudence for Practitioners and Students. 
Al 


By Jositan W. Situ, QC. Fourteenth Edition by J. Trustram. 
London: Stevens & Sons, Limited. 1889. 8vo. xlii and 689 pp. 


Wuew a book reaches its fourteenth edition, it is in a measure beyond the 
pale of criticism. Neither praise nor dispraise can seriously affect it, for 
there is a steady demand for it, and a prevailing sense of its virtue. Genera- 
tion after generation of students—for this is the class to which Mr. Smith’s 
manual is peculiarly adapted—have tried it, and have not found it wanting 
in their hour of need. Nor can we see any reason why this fourteenth 
edition should not be as serviceable to students as its thirteen predecessors 
have been. The book has not suffered in the hands of Mr. Trustram. Its 
original design was a good one, and that design has been preserved as far as 
was possible. Important Acts have become law since the last edition was 
passed, notably the Conveyancing Acts of 1881 and 1882, the Married 
Women's Property Act 1882, the Trustee Act 1888, and the Settled Land 
Act 1882, which Mr. Trustram refers to in his preface by a misnomer as 
the Settled Estates Act. These Acts are in themselves sufficient to justify a 
new edition of a standard book, for recent legislation and recent decisions 
have been sufficient to cause an alteration in bulk of some hundred pages. 
The result is that Mr. Smith’s book remains, as it has always been, a con- 
venient and a concise exposition of the law which is known and practised in 
Lincoln's Inn, and a book which should be in the hands of every student 
who looks forward to having such knowledge and practice. 








Ancient Charters, Royal and Private, prior to a.v. 1200. Edited and 
annotated by Joun Horace Rounp. (Pipe Roll Society’s Publi- 
cations, vol. x.) London: Wyman & Sons. 1888. La. 8vo. xiv 


and 133 pp. 

Tuts volume is a pleasant change after the monotonous Pipe Rolls, and the 
Society has done well to enlarge its field of work. Mr. Round has here edited 
some seventy charters belonging to the period which lies between 1066 and 
1200. The collection differs from others in that no document has been printed 
from any secondary source ; what we get are exact copies of original charters 
now extant. As might have been expected, Mr. Round has lavished abnn- 
dant skill and pains on the work of dating and annotating the documents ; 
no point seems too small to escape his vigilance. But we must only speak 
of his work as a contribution towards legal history, and viewed as such it 
contains some very valuable materials. Notably there are two elaborate 
mortgages, or perhaps we ought to say gages, which attempt by very curious 
machinery to evade the guilt of usury, and there are some notable family 
settlements. Also we may discover, if we have not learnt this before, that 




















WiIM 


Oct. 1889. ] Reviews and Notices. 435 


in the twelfth century a husband can grant land to his wife without being 
troubled by any doubts about a unity of person. Then again we may see 
knight’s fees in the making, and trace the steps by which the charter of 
later days with its carefully defined ‘habendum’ and ‘reddendo’ was 
evolved out of much vaguer forms,—forms which left a great deal to be 
understood. Altogether Mr. Round has given us in a very useful shape an 
excellent collection of documents which serve to illustrate the history of 
conveyancing. 

His preface ends with words which in books such as this have become 
very usual, but which, however usual, have always been sincerely written,— 
words of thanks to Mr. Walford Selby. All who have had occasion to use 
the search-room at the Record Office will know that by his untimely death 
they have suffered a heavy loss. His work lives in other men’s books. 





Selected Cases, Statutes, and Orders illustrative of the Principles of 
Private International Law as administered in England. By Horace 
Nrtson. London: Stevens & Sons, Limited. 1889. 8vo. xxii 
and 483 pp. 

Mr. Netson’s Selected Cases, Statutes, and Orders illustrative of the Prin- 
ciples of Private liternational Law as administered in England is one of 
the best books of its kind which we have seen for manya day. It seems, as 
far as we have been able to examine it, to be exactly what a collection of 
cases ought to be. It contains what it ought to contain, and what is of 
equal consequence, omits what it ought to omit. 

The book contains as many of the leading cases on the subject of the so- 
called conflict of laws as a reader can fairly expect to find in a volume of 
moderate size. And all the cases which Mr. Nelson prints have a fair claim 
to be leading cases. There is, further, something novel in the experiment 
of publishing, in the midst of leading cases, statutory enactments which bear 
upon the subject to which the cases refer. 

When we add that Mr. Nelson has clearly grasped the fact which often 
has escaped the attention both of writers and judges, that private interna- 
tional law is, in so far as it is law, not international at all, but a portion of 
the municipal law of each country, we have probably said enough to induce 
any one to get Mr. Nelson’s book who is interested in the subject with which 
it deals. The topic is of daily increasing practical importance and has also 
a special interest for jurists. The rules as to the conflict of laws exhibit, as 
completely as any branch of law with which we are acquainted, the great 
merits and the slight counterbalancing defects of judicial legislation. 





We have also received :— 

Inebriety, its Etiology, Pathology, Treatment, and Jurisprudence. By 
Norman Kerr, M.D. 2nd Edition. London: H. K. Lewis. 1889. xxxii 
and 471 pp.—Dr. Kerr's theory of Inebriety upon its medico-legal side 
was noticed in the LAw Quartekty Review on the first publication of the 
interesting treatise, which has now reached a second edition. Only one 
material addition to the original work, in so far as it related to fcrensic 
medicine, has been made in the present volume, viz. the incorporation of the 
provisions of the Inebriates Act 1888. It may, therefore, suffice to say 
again that Dr. Kerr has treated a perplexing subject with considerable ability, 
and has collected much curious and valuable information as to the position 
of the inebriate insane in Europe and America. 
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It must, however, be observed that Dr. Kerr’s remarks upon expert evi- 
dence are trite where they are not positively unwise. That inebriety is a 
disease, that its existence in any given case must be established to the satis- 
faction of the jury, and that ceteris paribus a medical expert is better fitted 
than a lawyer to ascertain the mental condition of an alleged inebriate, are 
commonplaces which it was hardly worth while to repeat in a second edition. 
And yet Dr. Kerr has little else to say on the subject. He talks about a 
medico-legal tribunal to adjudicate on the criminal responsibility of habitual 
drunkards, but how it is to be constituted, whether it is to be permanent 
or occasional, what precisely are to be its functions, are matters on which 
he either has or vouchsafes no opinion. 

Into the mine of reasoning and observation—infinitely valuable by way of 
analogy—which the reports of successive committees of inquiry into the 
working of the Patent Laws contain, Dr. Kerr does not enter, but, feebly 
following the bad example of Dr. Maudsley, he goes once more over the old 
story of how in the early history of our criminal jurisprudence ‘ pains and 
penalties, rebuke and contempt were hurled at drunkards of all degrees and 
varieties indiscriminately, till at length the hopes of the ‘few far-seeing 
philosophic medical observers,’ who had anticipated the secrets of science, 
were blessed with fulfilment and the existence of the disease inebriety was 
revealed. 

Now this kind of writing lies open to several serious objections. It is 
irrelevant. It admits,upon the geveral issue raised, of a damaging tu quoque, 
as every one who has read Calmeil De La Folie is aware, and its tendency 
is to retard, if not to render impossible, that rapprochement between the legal 
and the medical professions, which Dr, Kerr in common with most educated 
men desires, A. W. R. 


A treatise on the Law of Companies, considered as a branch of the Law of 
Partnership. Fifth edition. By the Right Hon. Sir Narnaniex Lixpiey, 
assisted by Waiter B. Linpiey and Wittiam C. Guti. London: Sweet & 
Maxwell. 1889. La. 8vo. Ixxvi and 1240 pp.—This completes the recast 
form in which ‘Lindley on Partnership’ will henceforth be known. We 
have already expressed approval of the general scheme in noticing the 
volume on Partnership, and its successor presents every appearance of an 
equally thorough revision. The section on Winding-up is the only part in 
which the old arrangement is substantially retained. Perhaps the extensive 
changes will be unwelcome to some readers accustomed to the earlier editions, 
but for such temporary drawbacks there is no help. It would be an im- 
provement if the cases were dated, and we hope this may yet be done in a 
future edition. 


Ueber die Behandlung der falschen Angaben und der Verschweigungen im 
Lebensversicherungs-Vertrage. Von Dr. Gustav Kornic. Bern: 1889. 
8vo. 71 pp.—This is a monograph, we believe of academical origin, on the 
duty of correct and full statement of material facts in the contract of life 
insurance. It gives a comparative view of the law and usage of diiferent 
countries which is quite detailed enough to be of practical use. Dr. G. 
Kinig seems to have relied wholly on ene English and one American text- 
book for his knowledge of the common law: not a very safe course, but it 
does not seem to have led him into any grave error, though we suspect that 
he exaggerates the divergence between English and Continental doctrines. 


The Investment of Trust Funds, incorporating the Trustee Act, 1888, and 
(in Appendix) The Trust Investment Act, 1889. By E. A. GeaArr. Second 
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Edition (Re-issued). London: Stevens & Sons, Ld. 1889. 8vo. xxiv and 
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NOTES. 


Tt seems convenient to repeat in a@ conspicuous place that it is net desirable 
to send MS. on approval without previous communication with the Editor, 
except in very special circumstances ; and that the Editor, except as afore- 
said, cannot be in any way answerable for MSS. so sent. 





Is tHe Cui_p or A NaturAuizep British SussECcT HIMSELF 
A Britisu Supsectr? 


Tuis is the inquiry partially raised, and in no way finally dete: mined, by 
In ve Bourgoise, 41 Ch. Div. 310. Mr. Justice Kay answers it in the negative ; 
the Court of Appeal leave it unanswered as a question of great difficulty, 
which they do vot pretend to decide. Mr. Barclay (L. Q. R. iv. p. 226) 
dissents from, whilst Mr. Nelson (‘Selected Cases Illustrative of the Principles 
of Private International Law,’ p. 57) endorses Mr. Justice Kay’s opinion. 

My aim is to show that Mr. Justice Kay’s view is sound, and that the 
defect of his judgment (if any) is, that his conclusions are, without necessity, 
rested upon the possibly too narrow basis of the ‘ qualification’ contained in 
the Naturalization Act, 1870, sect. 7. My contention, in short, is, that the 
son of a naturalized British subject is, when born abroad, at birth an alien. 

Two preliminary observations should be borne in mind. They are these: 
Under English law the question of a person’s nationality can never, speaking 
generally, be doubtful unless he be born abroad, i.e. beyond the limits of the 
British dominions, The answer, again, to the inquiry whether a person is, 
or is not, to be held by English Courts a British subject, depends upon the 
law of England, and is not directly affected by the consideration whether by 
the law of the country where he is born, e.g. France, he is, or is not, treated 
as a French citizen. 

Let these two preliminary remarks be fully understood, and the grounds 
for my contention may be stated in distinct propositions drawn from 
English law. 

First. At Common Law every man born within the United Kingdom, or 
any other part of the British dominions, is, whatever the nationality of his 
father, a natural-born British subject (2 Steph. Comm. 8th ed. p. 408). 

Secondly. At Common Law no person is a natural-born British subject 
who is born beyond the limits of the British dominions, or, in other words, 
every man born abroad is, at Common Law, an alien (/bid. pp. 408, 409). 

Thirdly. In virtue of several modern statutes (7 Anne, cap. 5; 4 Geo. 
II. cap. 21; 13 Geo. IIL. cap, 21), ‘Persons born abroad whose fathers (or 
grandfathers by the father’s side) were natural-born British subjects, are 
deemed to be natural-born British subjects themselves, to all intents and 
purposes’ (2 Steph. Comm. 8th ed. p. 409, and Westlake, last ed., sects. 
263-265). To this, as to the two other foregoing principles, there exist 
slight exceptions, which for the present purpose are immaterial. There is, 
however, it should be noted, no foundation for the notion which has more 
than once been suggested, that under the statutes already mentioned, British 
nationality can be handed on by descent in perpetuity. 
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The state of the law may be best shown by an illustration. 

A is an Englishman, born in England, and is of course therefore at 
Common Law a natural-born British subject. 

A's son, B, is born in France, and is by statute a natural-born British 
subject. 

B's son, and A’s grandson, C, is born in France; C is by statute a natural- 
born British subject. 

(’s son, J, is born in France. JD is not a British subject, but an alien. 
(See De Geer vy, Stone, 22 Ch. Div. 243, and Westlake, sect. 265.) 

D's position is for our present purpose noticeable. C is under 13 Geo. 
ITI, cap. 21, to be adjudged and taken to be a natural-born subject of the 
Crown of Great Britain ‘to all intents, constructions, and purposes what- 
soever, as if he had been born’ in Great Britain. The child of a natural- 
born British subject is under 4 Geo. IT, cap. 21, wherever born, declared to 
be a natural-born British subject ‘to all intents, constructions, and purposes 
whatsoever.’ There therefore is a strong verbal argument for holding that 
D is, as the son of a natural-born British subject, himself a natural-born 
British subject. But this conclusion, plausible though it appear, is erro- 
neous. (Compare De Geer v. Stone, 22 Ch. Div. 243, and Jn re Willoughby, 
30 Ch. Div. 320.) The bearing of this point on the status of the son of an 
alien who has been naturalized under the Naturalization Act, 1870, sect. 7, 
is important. 

Fourthly. No statute, unless it be the Naturalization Act, 1870, extends 
the status of British nationality to the child of a naturalized British subject. 
If British nationality be claimed on behalf of such child, it must be claimed 
under that Act, as indeed it was claimed /n re Bourgoise, 41 Ch. Div. 


310. 

Fifthly. The provisions of the statute bearing on the matter are— 

Section 10, sub-sect. (5), ‘ Where the father, or the mother being a widow, 
has obtained a certificate of naturalization in the United Kingdom, every 
child of such father or mother who during infancy has become resident with 
euch father or mother in any part of the United Kingdom, shall be deemed 
to be a naturalized British subject.’ 

Section 7 (third paragraph). ‘An alien to whom a certificate of naturali- 
zation is granted shall in the United Kingdom be entitled to all political 
and other rights, powers, and privileges, and be subject to all obligations, to 
which a natural-born British subject is entitled or subject in the United 
Kingdom, with this qualification, that he shall not, when within the limits 
of the foreign state of which he was a subject previously to obtaining his 
certificate of naturalization, be deemed to be a British subject, unless he has 
ceased to be a subject of that state in pursuance of the laws thereof, or in 
pursuance of a treaty to that effect.’ 

Sixthly. The child of a naturalized British subject may be born abroad 
either before or after the time when his father obtains a certificate of 
naturalization. 

If the child is born before the father is naturalized, then he is admittedly 
at birth an alien, nor does he become a British subject upon his father’s 
naturalization. If the child is then of full age his nationality is in no way 
affected by the change in his father’s status. If the child be still an infant 
then the case falls within the Naturalization Act, 1870, sect. 10, sub-sect. (5). 
The child may become a nataralized British subject if ‘during infancy’ [he] 
‘has become resident with such father in any part of the United Kingdom,’ 
but not otherwise. 

More than one difficulty suggests itself as to the meaning of the terms 
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‘during infancy’ and ‘become resident.’ The interpretation thereof will at 
some future time perplex the Courts, but need not here now concern us. 
It will hardly be suggested that the Naturalization Act provides any other 
mode in which the child, e.g. of a Frenchman who obtains a certificate of 
naturalization, may beccme a naturalized British subject than the mode 
provided by sect. 10, sub-sect. (5). Wheever makes the suggestion must 
point out what is this other method. 

If the child is born after the father is naturalized, then we have in effect 
the case which came before the Court in re Bourgoise. 

If the child is to make out a title to be a British subject at birth he must 
make it out, if at all, under the third paragraph of the Naturalization Act, 
1870, sect. 7, and this was in fact the enactment under which the status of 
a British subject was claimed for the infants who were pronounced aliens by 
Mr. Justice Kay. 

The difficulties in the way of such an infant making out his claim to 
British nationality are threefold. 

The first is the objection insisted upon by Mr. Justice Kay and Mr. 
Nelson that an alien who has been naturalized under sect. 7 is entitled to 
the rights of a British subject, subject to a ‘ qualificat‘on,’ and, it might be 
added, only in the United Kingdom, and that such qualified naturalization, 
which is far less complete than the rights conferred under 4 Geo. II, cap. 
21, and 13 Geo. IIL, cap. 21, does not make the child of such naturalized 
Pritish subject himself a British subject. The second is the objection that 
the naturalization of the children born abroad to a naturalized British sub- 
ject is provided for by the Naturalization Act, 1870, sect. to, sub-sect. (5). 
That there is not a word to limit this enactment to the case of children 
born before the father’s naturalization, and that therefore a child of a 
naturalized British subject, whether born before or after his father’s 
naturalization, is assumed in the Naturalization Act to be an alien at birth, 
and can become a naturalized British subject only by conforming to the 
provisions of section 7. The third objection, which is little more than the 
second put in another form, is that at Common Law the son of a natural- 
ized British subject is himself, if born abroad, an alien, and that there is 
nothing in any statute to modify this principle. 

If these premisses are sound, my contention is, it is submitted, made out, 
and may be thus summed up. 

The child of a British subject is, when born abroad, at Common Law, an 
alien, Various Acts of Parliament have made the sons and grandsons of 
a natural-born British subject themselves natural-born British subjects. 
This modification of the Common Law does not extend to the children of a 
naturalized British subject, though the Naturalization Act, 1870, has pro- 
vided means by which the children of a naturalized British subject may, 
under certain conditions, obtain British nationality. The doctrine therefore 
laid down by Mr. Justice Kay is sound, though it might be placed on a 
broader foundation than the special terms of section 7. The difficulty, in 
short, which is supposed to exist in determining the status of the children 
of a naturalized British subject arises from omission to grasp firmly the fact 
that at Common Law Pritish nationality depends wholly upon the place of 
birth. A. V. Dicey. 





The maxim ‘omnis ratihabitio retrotrahitur et mandato equiparatur,’ is, 
as Story J. observes, a ‘useful and convenient rule,’ but like other rules it 
requires to be received with qualifications, and the recent decision in Bolton 
v. Lambert (41 Ch. Div. 295) suggests these questions. (i) One qualification 
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of course is that the principal can only ratify an act which he might himself 
lawfully have done; a company for instance cannot ratify an act done on its 
behalf before incorporation (Sully’s Case, 54 L. T. R. 777, and several 
eatlier authorities). (ii) Another is that there can be no ratification 
so as to defeat a title acquired by a third person pending ratification. 
Thus in Lord Audley vy. Pollard (Cro. Eliz. 561), a stranger within 
five years, in the name of him who had right, entered to avoid a fine. 
After five years, and not before, the party who had the right to the 
land ratified and confirmed the act of the stranger. Such ratification 
was he'd ineffectual. So in Bird v. Brown (4 Ex. 786), a person, purport- 
ing to act for an unpaid vendor of goods, stopped them in transitu, and 
after the transitus was ended the vendor adopted what had been done; the 
ratification was held too late, the consignee’s title having intervened. So in 
Lyell v. Kennedy (18 Q. B. Div. 814), the Court of Appeal held that ratifi- 
cation could not divest a vested estate. This decision has now been 
reversed by the House of Lords (W.N. 1889, 160), but the reversal pro- 
ceds on the ground that the bailiff of the intestate, who had been in 
receipt of the rents for more than twelve years, professedly, on behalf of the 
heir at law, could not set up the statute against the heir at law claiming 
after the expiration of the statutory pericd to ratify the agency. (ili) Another 
qualification of the maxim is where the act of the unauthorised agent is in 
itself a nullity, and therefore incapable of ratification. Thus where a notice 
to quit was given, sigi.ed by two only out of three joint owners, purporting 
however to be given on behalf of themselves and the other, a subsequent 
ratification of the notice by the third joint owner was held ineffectual to 
validate the notice (Fisher v. Cuthill, 5 East 497). (iv) Even without 
being a nullity the act of the unauthorised agent may be undone before 
ratification, so as to be incapable of being afterwards ratifid. Thus in 
Walter v. James (L.R. 6 Ex. 124), where an ex-agent paid a debt of his 
principal on the principal’s behalf (conceiving himself bound in honour to 
see the creditor paid), but before ratification the creditor returned the 
money to the ex-agent and sued the principal; the Court held that the prin- 
cipal could not ratify the payment. ‘The evidence shows,’ said the Chief 
Baron, ‘ that the plaintiff (creditor) received the money in satisfaction under 
the mistaken idea that S (the ex-agent) had authority from the defendant 
(the debtor) to pay him. This was a mistake in fact, on discovering which 
he was, I think, entitled to return the money and apply to his debtor for 
payment.’ Substitute acceptance for payment and this is just Bolton v. 
Lambert. There the director, without authority, acce;ted the vendor's offer, 
the vendor being under the mistaken notion, or rather misled into believ- 
ing that the agent had authority, and before ratification the vendor undid 
or tricd to undo the transaction by retracting his offer ; ineffectually how- 
ever, as the Court held, because the ratification related back to the date of 
the director's unauthorised acceptance, and created at that date a binding 
contract. On this hypothesis the subsequent retractation was of course 
nugatory. But what is the exact effect of an acceptance by an unauthorised 
agent? It is not an absolute acceptance, but conditional, and the unex- 
pressed condition is that the contract shall be binding only if the principal 
elect to ratify. In other words, it introduces anew term. If this is so, such 
an acceptance amounts merely to a new offer, and if the vendor (on discover- 
ing the want of authority) rejects it by retracting his offer before ratification, 
it is difficult to see on elementary principles of contract why he should not 
do so, To hold him bound (with perhaps the market rising) while the 
principal is free to ratify or reject, is to place him at an undeserved disad- 
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vantage. If either is to be prejudiced it should be the principal who is 
taking the benefit of his agent’s misrepresentation. 2. M. 


|Our learned contributor’s reasoning is ingenious, but we are unable to 
agree with it. If the acceptance were conditional, the professed agent could 
not be held, as he is, to warrant his authority.—Eb. | 


Duncan vy. Lawson, 41 Ch. D. 394, decides that English leaseholds 
belonging to an intestate domiciled out of England—in the particular 
instance in Scotland—devolve on his death upon the persons entitled 
according to the English Statute of Distributions, and not upon the persons 
entitled according to the law of the intestate’s domicil. Leaseholds in short, 
though ‘ personalty,’ are not moveables, but immoveables. Their devolution, 
therefore, is determined not by the deceased's lex domicilii, but by the lex 
loci rei sitae. 

This decision is in conformity with the spirit of Freke vy. Lord Carbery, 
L. R. 16 Eq. 461; Ln the Goods of Gentili, J. R. g Eq. 541; and De 
Fogassieras v. Duport, 11 L. R. Ir. 123. The principle of it has been 
anticipated by text-writers who, however, have inevitably treated the 
question how far leasehokls are to be considered immobilia as open to 
discussion. 

The principle, however, which governs Duncan v. Lawson, and the cases 
above cited, hardly corresponds with the view of the law adopted by the 
legislature in the Foreign Wills Act, 24 & 25 Vict. c. 114; for this statute 
seems impliedly to treat all ‘ personal estate’ (a term which certainly in- 
cludés leaseholds) as subject to the deceased’s lex domicilii. Nor can Duncan 
v. Lawson be without some effort made consistent with Ja re Goodman's 
Trusts, 17 Ch. Div. 266, or In re Andros, 24 Ch. D. 637, for from these 
deci:ions the rule must be deduced that a person’s capacity to inherit 
personalty must, at any rate as regards his legitimacy, be determined by the 
lex domicilit of such person. This view may, no doubt, be held correct, 
without the necessity for impeaching the view taken by the Court in 
Duncan v. Lawson. 

The difficulty in the way of complete reconciliation lies in this: No man 
can be an heir to real estate in England who is not ‘ legitimate ’ according to 
the law of England. Duncan v. Lawson treats leaseholds as immobilia, and 
therefore, like freeholds, governed by the /ex rei sitae. Hence it would natu- 
rally be inferred that no man could succeed to English leaseholds unless he is 
legitimate according to the law of England. But Jn re Goodman's Trusts 
decides that a person's title to succeed to the ‘ personal estate’ of an intestate 
domiciled in England depends on the lex domicilii of the successor, and that 
therefore a person may be entitled to succeed to personal estate in England, 
though not legitimate according to the law of England. To put the thing 
shortly, the Courts in one set of cases appear to treat personal estate, when it 
takes the form of leaseholds, as belonging to the class of immolbilia, In the 
other class of cases the Courts appear to treat ‘ personal estate, without 
making any distinction between different kinds of personalty, as belonging 
to the class of mobilia. 

The present state of the law leads, it would seem, to at any rate the 
following curious result. 

7, a domiciled Scotchman, dies intestate leaving freeholds, leaseholds, and 
goods in England. The freeholds admittedly descend to A, 7’s heir accord- 
ing to the law of England; the leaseholds devolve upon B, who is 7”s 
next of kin, under the English Statute of Distributions ; the goods devolve 
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upon C, who is 7"s successor according to the law of Scotland, and would, 
were he legitimate, be 7"s next of kin under the Statute of Distributions, 
but is illegitimate according to English, though legitimate according to 
Scotch law. C is, in accordance with Jn re Goodman's Trusts, entitled to 
7’s goods. Whether if Dunean v. Lawson is good law C is, or is not, 
entitled to succeed to 7"s leaseholds, is a question which, when it comes 
before the Courts, may require a good deal of discussion. 

Ford v. Wiley, 23 Q. B. D. 203, shows that the principle of the ‘ external 
standard ’ applies for the protection of animals from the infliction of un- 
necessary and unreasonable pain, as well as for the protection of human 
beings from carelessness. The law requires in the latter case the ordinary 
care of a prudent man, and not such care as the defendant may be pleased 
to think sufficient ; and so, in the former case, it requires the humanity of a 
man who takes a fairly humane and reasonable view of the proportion 
between the pain he inflicts on a domestic animal, and the object for which 
it is inflicted. A slight gain in money and convenience to the owner will 
not justify an operation (in that case that of ‘ dishorning’), which causes 
great suffering to the animal, without being in any way for its benefit, or 
making it substantially more useful for the service of man. 





The final stage of Macdougall vy. Knight in the House of Lords (14 App. 
Cas. 194) goes to show that a partial report of a trial is not absolutely pri- 
vileged against proceedings for libel, even though the part reported be the 
judgment of the judge or the Court, and that judgment purport to give a 
substantially complete account of the case. Whether a judgment does or 
does not give such an account is merely a question of fact as to which there 
is no presumption at all. A judgment given to an audience having the facts 
and evidence fresh in their minds might be quite adequate then and there, 
and yet not give a full and fair account to persons who were not there. But 
the only point which the House actually decided was that, as the case came 
before them, there was not any question properly open for discussion. 





Jex v. M*Kinney (14 App. Cas. 77), and Cooper v. Stuart (14 App. Cas. 
286), are an instructive commentary on Blackstone’s observations (1 Comm. 
107), defining the extent to which English law is introduced into a British 
colony, acquired, not by conquest or cession, but by peaceful settlement. 
Such colonists carry with them only so much of the law of England as is 
suitable to the condition of a young English colony in a new country. 
Road-making, for instance, in such a country is a primary necessity, and 
therefore in a grant of land by the Crown reserving a right to resume part 
for public purposes, the rule against perpetuities is not to be presumed to 
have been adopted (so far at least as the Crown is concerned) so as to render 
such a reservation void (Cooper v. Stuart). The same principle applies to 
the so-called Statutes of Mortmain (./ea v. M°Aitnney), already become an 
anachronism even in English law. The process of incorporation does not 
end at the date of colonization. ‘As the population, wealth, and commerce 
of the colony increase,’ says Lord Watson in Cooper v. Stuart, ‘many rules 
and principles of English law which were unsuitable to its infancy will 
gradually be attracted to it.’ This is only a corollary of the previous pro- 
position, but it exemplifies the admirable elasticity of the system. It is 
parallel to that wise policy of Rome, which by conceding its citizenship as 
its dominion widened, consolidated the unity of its vast empire. 
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Legal maxims are a convenient currency, but they require the test from 
time to time of a careful analysis such as that of Stephen J. in the case of 
the maxim ‘actus non facit reum nisi mens sit rea.’ It is hardly fair, by the 
way, to find fault with a maxim for its brevity, though brevity should make 
us beware. The maxim in question was not meant to take the place of a 
digest of criminal law; what it serves to point out is that to constitute a 
crime there must be present in the doer a reprehensible moral or mental 
element without defining what that element precisely is. ‘Sometimes,’ as 
Cave J. says in Chisholm y. Doulton (22 Q. B.D. 741), ‘it is negligence, 
sometimes malice, sometimes guilty knowledge.’ To translate, as is often 
done, ‘mens rea’ as intent is a very inadequate rendering; for many acts 
are criminal where there is no intent or guilty knowledge, e.g. a publican 
supplying liquor to a drunken person, though ignorant of his state, or a 
trader innocently selling adulterated articles under the Food and Drugs Act 
1875. Here, as in many other modern instances, the offences are mere mala 
prohibita created for the protection of the public, and the ‘mens rea’ con- 
sists in not taking due care to avoid them, e.g. to prevent drunkenness or 
ensure the genuineness of the article sold. To have to prove knowledge 
would often render the Act a dead letter. 

Some Acts go further and make a master penally liable for offences 
committed by his servant, an hotel-keeper, for instance, whose servant 
suffers gaming on the premises (Redgate v. Haynes, 1 Q. B. D. 89, Bond v. 
Evans, 21 Q. B. D. 249), or supplies liquor to a constable on duty (J/ullins 
v. Collins, L. R. 9 Q. B. 292). But the Act must be very clear before the 
Court will infringe on the general principle. In Chisholm v. Doulton the 
Court refused, under the Smoke Nuisance Act 1853, to convict the master 
for the negligence of his stoker. It is, we fear, too late to consider whether 
the principles of true criminal liability were properly applied to penalties 
intended to enforce positive duties imposed for the public good. 





One of the earliest functions of the old Court of Chancery was the pro- 
tection of mortgagors. ‘A man,’ as the Master of the Rolls said in Jennings 
v. Ward (2 Vern. 520), ‘shall not have interest for his money, and a 
collateral advantage for the loan of it, or clog the redemption with any 
bye-agreement,’ e. g. an agreement appointing himself receiver at a salary or 
increasing interest on unpunctuality or capitalising arrears of interest. The 
idea was that the mortgagee in any of these ways was getting an unfair 
advantage out of the mortgagor’s necessities, making an unconscientious use 
of his power, the same idea which dictated the Usury Laws. The Usury 
Laws are gone, so is the equity rule as to sule of reversions at an under- 
value, and now in Mainland v. Upjohn (41 Ch. D. 126) it is instructive to 
see Kay J. digging the grave of ‘ bye-agreements.’ The fact is, the doctrine 
is an anachronism. A full-grown mortgagor is quite able to look after him- 
self. He can take his securities into the market and make the best bargain 
he can like any other owner of property. If he chooses to agree that the 
mortgagee shall have a commission out of the advance and pays it, there 
seems no reason why the mortgagee should not be allowed it in account 
(Mainland v. Upjohn), or if he offers a risky security, and agrees to accept 
say £700, and charge the estate with £1000 (Potter v. Edwards, 26 
L.J. Ch. 469), where is the oppression? Interest on costs not bargained 
for is a different matter, and cannot be charged on the mortgaged estate 
(Eardley v. Knight, 41 Ch. D. 537). If there are special circumstances,— 
poverty, ignorance, and want of advice,—so that mortgagor and mortgagee 
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are not on ‘equal terms,’ or there is any form of fraud, the Court will of 
course interfere. In the case of bills of sale the Legislature, like the Court 
of Chancery, has been attempting through the medium of the statutory forn 
to model the contract, but as yet with indifferent success. The allied 
doctrine that the mortgagee is a trustee for the mortgagor of the power of 
sale is now fairly exploded (Colson vy. Williams, 58 L.J. Ch. 539), but a 
mortgagee who on a sale misdescribes the property is liable to account to a 
second mortgagee for compensation for such misdescription reducing the pur- 
chase money (7’omlin v. Luce, 41 Ch. D. 573). An assignment of a debt by 
way of mortgage is an ‘ absolute assignment’ not ‘ by way of charge only’ 
under sec. 25(6) of the Jud. Act 1873 (Rogers v. Whiteley, 23 Q. B. Div. 236). 
This settles a point which has given some trouble to conveyancers owing to 
the conflicting decisions in National Provincial Bank of England v. Harle 


(6 Q. B. D. 626), and Burlinson vy. Hall (12 Q. B. D. 347). 


A solicitor as an officer of the Court is responsible to it for the due per- 
formance of the duties which he has undertaken. This is the price of the 
privileges he enjoys with the Court and the public. In Re Dangar’s Trusts 
(41 Ch. D. 178) Stirling J. carefully reviewed the authorities relating to 
this ‘disciplinary jurisdiction.” The solicitor in that case had taken an 
active part in procuring the payment of moneys out of Court, and in so 
doing had omitted to bring facts before the Court which were within his 
knowledge, thus making a misrepresentation, though not an intentional one, 
as to the title to the fund. This was misfeasance, not nonfeasance merely. 
In Slater v. Slater (58 L.T.R. 147) recently before Kay J. the solicitor had 
obtained payment out of Court of a trust fund of more than £4000 belong- 
ing to an infant, and paid it over on a forged authority to a person pretend- 
ing to be acting on the infant’s behalf, but who had in fact made a dupe of 
the solicitor. The solicitor was quite ignorant of the fraud, but he had 
taken no steps to see his client, and was to receive as remuneration a small 
share of the fund. In both cases the solicitor was ordered to replace the 
fund. The only doubt was as to the form of the remedy, i. e. whether it should 
be by action, or by summary process on petition or motion. The result of 
the recent cases is that the summary jurisdiction is discretionary, and ought 
to be exercised whenever the Court can see that no injustice will be done to 
the solicitor. 





With Lord Bramwell, like Dr. Johnson, there is no flourishing with the 
sword. He is through your body in an instant. His cut and thrust style 
was effectively displayed in Membery v. Great Western Railway Co. (14 App. 
Cas. 179) in criticising some recent judicial applications of the maxim 
*Volenti non fit injuria’ (Thomas v. Quartermaine, 18 Q. B. Div. 685, 
and Yarmouth v. France, 19 Q. B.D. 647). Volens or nolens, according to 
these authorities, is a question of fact to be decided on the whole circum- 
stances. Sciens is not equivalent to volens. Lord Bramwell does not seem 
to dispute this, only he thinks that a man going on working after he knows 
the risk furnishes an irresistible inference that he is volens in spite of his 
grumbling. He has the option of throwing up his employment. As 
Talleyrand said, there is no ‘ necessity’ for his living. Lord Bramwell’s logic 
is good, but in following it up we pass from jurisprudence to ethics. The 
point on which Lord Herschell and the Lord Chancellor reserved their 
opinion was whether an employer who had knowingly suffered a defect in 
his plant or machinery could set up the maxim ‘ volenti’ against an injured 


G«@a2 
Lt - 





-- + SB O626 6 eS ww 2 Ss: 


_—— ~~. — ae 








116 The Law Quarterly Review. (No. XX. 


employee who had complained but gone on working; not whether such 
employee was volens. This is a different and very important question, 
If my butcher or baker for instance knows I keep a fierce dog loose on the 
premises and complains, but goes on calling for orders, can I set up the 
maxim against him if he is bitten ? 


What law is to govern a contract is, like the terms of it, a question of 
the intention of the parties to be ascertained by construction of the contract 
itself read by the light of the subject-matter and of the surrounding circum- 
stances. Certain presumptions have however, as Bowen L.J. said in Jacobs 
v. Crédit Lyonnais (12 Q. B. Div. 589), been adopted by the Courts, based 
upon common sense, business convenience, and the comity of nations ; and one 
of these is the presumption in Lloyd v. Guibert (L. R. 1 Q. B. 115) that con- 
tracts for carriage by sea are meant to be governed by the law of the flag. 
Re Missouri Co. (37 W. R. 696) was a case of a British ship loading a 
cargo of cattle at Boston for carriage to Liverpool under a charterparty ex- 
empting the shipowners for liability for losses by negligence of master or 
crew. Such a stipulation is valid by English law, but void by American, or 
at least Massachusetts law as against public policy (7he Montana). The 
ship was stranded by negligent navigation of the master, and of course the 
shippers fought hard to get the contract governed by American law ; need- 
less to say in vain. The presumption in Lloyd v. Guibert was not wanted. 
The inference was irresistible, as Lord Halsbury pointed out that the parties 
must have been contracting with reference to the law that gave validity to 
the stipulation. Shippers who submit to such a stipulation get the benefit 
of a lower freight, and must take the burden of risk with it. They cannot 
play fast and loose. 





The impatience of the public and the garrulousness of the press are con- 
stantly leading now to that form of interference with the administration of 
justice which consists in comment on pending proceedings. If any justifica- 
tion were wanted for the rule, it would be found in the recent disgraceful 
attempt at trial by newspaper in the Maybrick case, but can such comment 
be treated as contempt if the publisher was in fact ignorant of any lis 
pendens ? in other words, is the publisher or editor before commenting on 
men or things to ascertain first whether they are sub judice? This was the 
question which Chitty J. had before him in Metropolitan Music Hall v. 
Lake (60 L. T. R. 749), and which he answered in favour of the publisher. 
In Herbert v. Case (3 P. Wms. 115), Sir J. Jekyll certainly assumes that 
every one is bound at his peril to take notice of a dis pendens. A ward of 
Court in that case had been entrapped into a marriage, and Sir J. Jekyll 
committed the guilty parties for contempt, though they said they were igno- 
rant of the wardship. But then marriage of a ward of Court is a much more 
serious offence. A person who contrives it, does so at his peril like a 
person who abducts a girl under age believing her to be of age (Reg. v. 
Prince, L. R. 2 C.C.R. 154). ‘Boni judicis est ampliare justitiam non 
jurisdictionem,’ and limitation of the rule adopted by Chitty J. seems to be a 
just and reasonable one. The Court never commits for breach of an injunc- 
tion unless the defendant knew of the injunction. In a recent case (Re 
O' Malley, Hunt v. Clarke, 37 W. R. 724), Cotton L.J. stated that a motion 
to commit in such cases ought not to be made where the contempt is a 
trivial one. Such applications are notoriously not bona fide, and only 
made for costs, 
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‘ Legitimate selfishness,’ the Lord Chief Justice's phrase, aptly sums up 
the result of the so-called conspiracy of shipowners in Mogul Steamship Co. 
v. McGregor (37 W.R. 756). It is impossible, as the appeal showed, to 
brand such a combination for self-protection as malicious, though inei- 
dentally it might injure, and was meant to injure, another rival trader. To 
do so would be to condemn our whole system of trade competition. The 
limit of legitimate selfishness is passed when intimidation, molestation, or 
obstruction begins. Because trade selfishness is allowed by law, it must 
not, however, be supposed that it is therefore approved. ‘Non omne quod 
licet honestum est.’ Positive law no more than the rules of political economy 
can ever resolve the antagonism inherent in trade competition, or the 
struggles between labour and capital. 


The antipathy to living near a sewage farm, even when a model one. may 
be unreasonable like the antipathy to a cemetery or a smal]-pox hospital, but 
it is none the less real and deeply rooted, and as such must be reckoned with 
as a depreciatory fact. Landowners whose land is not taken for the pur- 
pose under statutory powers must put up with it as a state-sanctioned 
nuisance, but landowners who are lucky enough to have part of their land 
taken are better off. They can get compensation for the remainder being 
‘injuriously affected.’ This is slightly anomalous, but well settled law: 
only the remainder must be ‘held therewith.’ In construing these words 
the Court of Appeal seem to have ‘ stuck in the bark.’ The Court thought 
that the untaken part being severed by a road or a railway excluded the 
right to compensation. This narrow construction the House of Lords has 
not accepted. Cowper Essex vy. Local Board fur Acton (14 App. Cas. 153). 
The extent of the injury depends on the unity of the property, i.e. the 
interdependence of its parts. In the case of an estate laid out for build- 
ing for instance, the compulsory taking of part may destroy the whole plan 
by turning roads into culs de sac or changing the class of houses. A road 
or railway running this way or that through property is a mere accident, 
as irrelevant as a hedge or a ditch. 





With a commercial system like ours, based on mercantile honour, frauds 
like those in Vagliano v. Bank of England (23 Q.B. Div. 243) are easily 
committed, though happily their rarity justifies confidence. An elaborate 
system of checks would only hamper trade. A merchant or banker must 
trust his confidential clerk, and even if there was overtrust on Vagliano’s 
part, the proximate cause of the loss was not so much his laxity as the bank 
paying bills to so large an amount over the counter without inquiry. The 
real contest was over s. 7 (3) of the Bills of Exchange Act 1882. This 
sub-section is to be construed merely as declaratory of the old law, and 
means that the bill is to be treated as payable to bearer only where the 
payee is a ‘fictitious or non-existing person’ to the knowledye of the acceptor. 
Even read literally and without this reasonable modification, a real person 
like Petridi & Co. (the payee) could in no sense be treated as ‘ fictitious or 
non-existing,’ because his name was forged. Rogers v. Whiteley (23 Q.B. 
Div. 236) is also of some importance to bankers. It decides that where a 
customer's banking balance is attached, though for a smaller debt, the 
banker cannot safely honour cheques drawn on the surplus. The execution 
creditor is entitled to the security of the whole fund. Non constat but 
that part of it may turn out to be trust money and not attachable. 

















118 The Law Quarterly Review. (No. XX. 

Statutes of Limitation were meant as a protection against stale demands, 
but if a debtor is honourable enough not to avail himself of the bar he may. 
So his executor may pay a statute-barred debt at any time before judgment 
for administration, After judgment the rights of creditors have intervened, 
and the executor cannot, if the estate is insolvent, revive the debt. ‘As the 
tree falls it must lie’ In Re Lane, Ex parte Gaze (23 Q. B.D. 74), the 
debtor within three months of his bankruptcy made a payment of £5 on 
account for the express purpose of reviving a statute-barred debt of nearly 
£3000, and the Court was invited to treat the payment as a fraudulent pre- 
ference, which it very properly declined to do. The debt in such a case is 
still a debt, though not enforceable by action, and creditors under the bank- 
ruptcy have no right to object to its ranking part passu with the rest. If 
the payment had been made subsequently to the bankruptcy or collusively for 
the purpose of setting up asham debt, the case would of course been different. 
The principle of Sutton v. Sutton (22 Ch. Div. 511) depriving a mortgagee 
of his remedy by action against the mortgagor on his covenant where the 
remedy against the land is barred, is not to be extended beyond the case of 
an action against the mortgagor himself, e. g. not to a surety who joins in 
the covenant for repayment. So Kay J. has decided in Re Frisby (60 
L.T. R. 922). Re Powers, Lindsell v. Phillips (30 Ch. Div. 291) (a case of 
collateral bond given by two sureties to secure the mortgage debt), seems 
‘o have weighed rather more with the learned judge than its relevancy 
warranted, 





Taking somebody else’s trade mark is such a very obvious way of doing 
business that it is no wonder it is frequently attracting the attention of the 
Courts. Re The Australian Wine Importers (41 Ch. Div. 278) and Re Dunn’s 
Trade Marks (41 Ch. Div. 439) illustrate what the enterprising trader may and 
what he may not do, If, for instance, there is already a trade mark repre- 
senting a golden fleece for spirit, he will not be allowed to register a golden 
fleece for champagne. This appears to be elementary morals. On the 
other hand, where a trader adopted Mr. Eno’s ‘Fruit Salt’ as a taking 
prefix for baking powder, the Court saw no objection to the use of the 
words, for though, as a colonial archdeacon has discovered, the ingredients 
of the ‘Fruit Salt’ make a capital baking powder, there was no demand for 
the baking powder as a mild aperient. In Re Joule’s Trade Marks, Thompson 
v. Montgomery (41 Ch. Div. 35), a brewer at Stone coolly appropriated the 
words ‘Stone Ale’ which had been the well-known trade name of another 
brewing firm at Stone for 100 years. Words like ‘Stone Ale,’ ‘ Fruit Salt,’ 
are descriptive, not ‘distinctive,’ and as such by themselves incapable of 
registration, a fact which traders do not yet seem to have realised ; but the 
Court had no difficulty in fixing the delinquent under the general principle 
of the Glenfield Starch case (L.R. 5 H. L. 508). In all these cases the 
criterion is whether the rival mark or name is ‘ calculated to deceive,’ not 
the trade, which is too knowing, but the public. Considering the unlimited 
range for choice any similarity ought to raise a case of grave suspicion. 

It is not often that judicial differences are brought into such bold relief 
as those of Kay J. and Kekewich J. as to the liability of a tenant for 
years or life for permissive waste (Re Cartwright, Avis v. Newman 41 Ch. 
D. 532, Davies v. Davies 38 Ch. D. 499). Before the Statutes of Marl- 
bridge and Gloucester, tenants by dower and courtesy were liable for waste, 
voluntary and permissive, because their estates were created by law and the 
law gave against them a remedy ; but if an owner of land settled it without 
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making the tenant for life impeachable for waste it was his own fault. The 
Statutes shifted the presumption as common sense required, making the 
tenant for life or years liable unless without impeachment of waste. Lord 
Coke's opinion on the Statute of Marlbridge (53 Hen. 3, c. 23, s. 2) was 
very decided that ‘to doe or make waste in legall understanding’ included 
as well permissive as voluntary waste, whether by tenant for years or life, 
and Lord Coke’s construction of an ancient statute ought to carry the same 
weight as say Stow’s on a question of old London topography. Parke B. 
delivering the judgment of the Exchequer Chamber in Yel/owhy v. Gower 
(11 Ex. 294) was evidently of opinion that Lord Coke was right; so was 
Lush J. in Woodhouse v. Walker (5 Q. B. D. 404), though it was not 
necessary to decide the point as the devise there was one of implied con- 
dition. The note to Green v. Cole in the latest edition of Wm. Saunders 2. 
646 n., speaks of the doubt whether an action on the case for pe ermissive 
waste could be maintained against a tenant for years as ‘stifled.’ Of the 
supposed authorities to the contrary Gibson v. VW ‘dls (1 B. & P.N.R. 290) 
was a case of tenant at will. In Jones v. Hill (7 Taunt. 392) there was 
no case of waste but only of yielding up the premises in worse order. 
In Herne v. Benbow (4 Taunt. 764) the question was rather whether the 
remedy for waste against tenant for years was in contract or tort. 

The distinction between voluntary and permissive waste, though so old, is 
in reason an artificial one, as Lord Coke’s construction indicates. There is 
in the result no difference between pulling a house down and letting it 
tumble down as far as the inheritance is concerned. Kay J. thought the 
absence of claims against the estates of deceased tenants for life almost con- 
clusive against the liability, but this may probably be explained by the rule 
actio personalis. 





The Queen v. Tolson, 23 Q. B. D. 168, raises a question of the nicest 
easuistry which has perplexed the judges, and would perplex a body of 
trained casuists. 

The statute, 24 & 25 Vict. cap. 100, sec. 57, enacts that, ‘ whoever, being 
married, shall marry any other person during the life of the former husband 
or wife... shall be guilty of felony.’ 

Martha Tolson married her husband on 11th September, 1880. He 
deserts her 13th December, 1881. She believes in good faith and on 
reasonable grounds that Tolson is dead. On the roth of January, 1887, 
Martha Tolson is married to another man who fully knows the circumstances 
of the case. In December, 1887, Tolson, who had not died, returns from 
America. 

Is Martha Tolson guilty of felony ? 

Nine judges answer she is not, and hold in effect that the words of the 
statute must be qualified by adding to the absolute terms of section 57 a 
proviso that the section ‘does not apply to a person who marries believing 
> good faith and on reasonable grounds that the former husband or wife is 

ead.’ 

A minority of five judges answer that Martha Tolson is guilty of felony 
on the ground that the language of the Act being plain, ‘it is the impera- 
tive duty of the Court to give effect to it, and to leave it to the legislature 
to alter the law if it thinks it ought to be altered. 

The judgment of the majority of the Court will no doubt commend itself 
to popular opinion, and we do not assert that the judgment is wrong. It 
suggests however observations of some importance. 

If the judges are to qualify the plain language of a statute by the intro- 
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duction of limitations and provisos as to which not a hint is to be found in 
the Act, statutory legislation must necessarily become hopelessly confused. 
If the Courts hold that Parliament cannot mean what Parliament says, 


then how is any one to make sure as to what an Act really means? If 


Parliament had meant to make bigamy in all cases a crime, Parliament 
could not have used language more clear than the terms of 24 & 25 Vict. 
cap. TOO, sec. 57. 

The popular idea that a code would vemove all possibility as to uncer- 
tainty about the meaning of a law is shown by the Queen v. Jolson, if proof 
were needed, to be a delusion. Ambiguity arises in the main from the 
difficulty of framing rules accurate enough to meet the subtlety of nature. 
Human nature and the facts of life create cases which human sagacity fails 
to anticipate. 

Can a false representation of one’s own existing intention be a criminally 
punishable false pretence? This very difficult and speculative question is 
raised, but not precisely decided, by Reg. v. Gordon, 23 Q. B. Div. 354. 
At least the Court professed not to decide it, but it seems almost as difficult 
a question whether the distinction which the majority took for the purpose 
of avoiding it was a sufficient or substantial one. To buy goods with the 
intention of not paying for them is settled to be fraud, but we do not think 
it has ever been held, apart from some more specific falsehood by word or 
act as to the buyer’s means, to constitute a false pretence. It does not 
appear that in this case the prisoner represented that he possessed any 
definite means of payment which he did not pcssess. 





Few persons will doubt that Chapman v. The Guardians of the Auckland 
Union, 23 Q. B. Div. 294, is rightly decided. It determines that even in 
cases where the notice of action required under the Public Health Act, 
1875, sec. 264, has not been given, a claim for an injunction may be brought 
and the judge may, in substitution for an injunction, give damages in 
accordance with the Chancery practice under Lord Cairns’s Act, 21 & 22 
Vict. cap. 27, sec. 2. 

Though the decision is not fairly open to doubt it curiously exemplifies 
the extreme difficulty of applying and reconciling statutory enactments 
which being drawn without reference to each other are on the face of them 
more or less inconsistent. Any plain man, as the expression goes, who 
should read the Public Health Act, 1875, sec. 264, would certainly hold that 
in case no notice of action were given the local authority is absolutely 
protected against any legal proceeding, beginning with a writ or process. 
He would probably also hold that Lord Cairns’s Act having been repealed, 
the practice under it could not affect existing rights or remedies. On both 
these points the plain man would find himself demonstrably wrong, and if he 
reflected upon the matter would discover a fact which few laymen recognise, 
namely that it is not the law made by the judges but the law made by 
Parliament which is difficult of interpretation. 





Dr. Barnardo is doubtless a very good man, but even good men must obey 
the law, and cannot excuse themselves from obedience by wilfully making 
themselves unable to obey. ‘ Persons who illegally put a child out of their 
power do so at their peril,’ 2. v. Barnardo, 23 Q. B. Div. 305, per Lindley 
L.J., at p. 316. The advantage of being a philanthropist is that you can 
practically compel the Court of Appeal to spend its time in politely explain- 
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ing elementary principles of law and morality which common persons are 
expected to take for granted. 





Beck v. Pierce, 23 Q. B. Div. 316, decides a rather minute point on the 
operation of the Statute of Limitation with regard to a married woman's 
antenuptial debts. But the principles involved are of some importance, 
namely that (1) the husband's liability for such debts since the Married 
Women’s Property Act is a distinct and peculiar liability, and not merely a 
joint liability with the wife’s separate estate, but (2) there is not a distinct 
cause of action against the husband accruing at the date of the marriage ; 
and the judgment in which the Court expounds them will probably be often 
referred to. 





The draft of a Civil Code for the German Empire continues to be the 
chief topic of legal discussion in its own country. We hope to have some- 
thing to say upon it when the matter has reached a more definite stage. 
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(Brettner)— Ueber das Konsensualdarlehn (Kohler) — Rechtssiitze aus 
gerichtlichen Entscheidungen (Kohler)—Der Warrant (Levy). 


Archivio Giuridico, Vol. XLII. Nos. 3-4, 5-6. Pisa. 

Infanticide (Sighele)—Marriage in Roman Law (Costa)—Della responsa- 
bilita pecuniaria imposta ai pubblici ufficiali verso lo stato (Tango)—Studi 
sulla dottrina romana della proprieta (Brugi)—Review of criminal law 
(Castori)— Aleune riflessioni intorno ai concettide valore nell’ antichita 
classica (Alessio)—Dell’ alea nella costituzione di rendita vitalizia (Tartu- 
fari)—Studio sull’ origine e sullo sviluppo storico del colonato romano 


(Segre). 
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Rivista Italiana per le Scienze Gturidiche. Vol. VII, No. 3. Rome: 
Ermanno Loescher & Co. 

Singrafe e chirografi (Schupfer)—I manicomi criminali e l'art. 47 del 
codice penale (Tuozzi). 

Themis. Vol. L. No. 3. The Hague. 

De aansprakelijkheid der vrachtvervoerders (Tichelaar)—Iets over het 
Warrantstelsel (Heemskerk)—Het nut der dubbele Ceel (Muller)—De 
Warrant (Naschrift) met Bijlage (Levy). 

Rechtsgeleerd Magazijn. Vol. VIII. Nos. 4, 5. Haarlem. 

Het rechtsbegrip van overeenkomst (van Bemmelen)—Bescherming van 
rechten, die niet op geld waardeerbaar zijn (Drucker)—Proeve eener 
critische bespreking der Nederlandsche rechtspraak (Molengraaff)—Exposé 
de la Jurisprudence frangaise en matiére de droit commercial international 
(Dramard). 
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